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PREFACE. 


Every  person  who  has  had  practical  experience  as  a 
lawyer,  diyides  his  professional  knowledge  into  two 
distinct  heads,  namely : — first,  his  habitual  knowledge — 
that  knowledge  of  the  rides  of  law  which  is  laid  up  in 
his  memory,  so  that  whenever  he  has  reason  to  apply 
those  rules  they  are  accurately  recalled  without  external 
aid;  and  secondly,  his  knowledge  of  the  storehouses,  so 
to  speak,  where  he  can  get  the  actual  knowledge  of  any 
branch  of  law  of  which  he  is  uncertain.  Now  of  store- 
houses of  law  we  have  an  ample  supply.  Putting  aside 
the  various  digests,  no  works  could  well  be  more  com- 
plete and  detailed  than  Mr.  Dart's  Book  on  Vendors 
and  Purchasers,  Mr.  Jarman's  on  Wills,  Mr.  Chitty's 
on  Contracts,  Mr.  Addison's  on  Torts,  Mr.  Justice 
Lindley's  on  Partnership,  and  last,  but  far  from  least, 
Mr.  Lewin's  Model  Treatise  on  Trusts.  Again,  we  hav» 
smaller  but  singularly  complete  summaries  of  case  law 
in  Mr.  Eoscoe's  Nisi  Prius  Evidence,  and  Mr.  Watson's 
excellent  Compendium  of  Equity,  a  book  which  ought 
to  be  in  the  hands  of  every  practical  lawyer. 

But  although  the   law  libraries  are  rich  in  great 
works  of  reference,  sucli  as  those  above  referred  to, 
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they  arc  comparatively  poor  in  manuals  giving  a  syste- 
matic view  of  those  principles  of  the  law — the  oases  in 
"the  wilderness  of  single  instances" — with  which  every 
lawyer  ought  to  be  mentally  furnished. 

As  has  been  well  said  by  our  most  eminent  living 
jurist  (n),  "it  becomes  obvious,  that  if  a  lawyer  is  to 
have  anything  better  than  a  famiharity  with  indexes, 
he  must  gain  his  knowledge  in  some  other  way  than 
from  existing  books  on  the  subject.  No  doubt  such 
knowledge  is  to  be  gained.  Experience  gives  by 
degrees,  in  favourable  cases,  a  comprehensive  acquain- 
tance with  the  principles  of  the  law  with  which  a 
practitioner  is  conversant.  He  gets  to  see  that  it  is 
shorter  and  simpler  than  it  looks,  and  to  understand  that 
the  innmnerable  cases  wliich  at  first  sight  appear  to 
constitute  the  law,  are  really  no  more  than  illustrations 
of  a  comparatively  small  number  of  principles." 

The  want  above  indicated  has  been  of  late  years 
somewhat  met  by  the  publication  of  such  works  as 
Sir  Fitz James  Stephens'  Digests  of  Evidence  and  the 
Criminal  Law,  Mr.  Vaughan  Hawkins'  handy  treatise 
on  Wills,  Mr.  Farwell's  work  on  Powers,  and  Mr.  Pol- 
lock's on  Pai-tnership ;  the  writers  of  which  have  with 
success  and  ability  presented  to  their  readers  the  jjrin- 
ciples  of  those  several  branches  of  the  law  in  a  distinct 
and  accurate  manner. 

(rt)  Sir  Fitzjames  Stephens,  Dig.  Endence,  VI. 


rREFACE.  Vll 


It  lias  been  my  endeavour  iu  tliis  volume  to  perfomi 
iu  a  liumble  way  tlie  same  task  in  relation  to  the  Law 
of  Private  Trusts.  Every  student  has  now-a-days  to 
show  himself  acquainted  with  the  subject,  and  has  to 
depend  upon  those  manuals  of  general  equity,  which 
are  necessarily  very  elementary,  and  do  not  appear  to 
me  to  di-aw  a  sufficient  distinction  between  principle 
and  illustration. 


Again,  the  law  of  Trusts  is  the  one  branch  of  Equity, 
of  the  principles  of  which  a  solicitor  ought  to  have  an 
habitual  and  accurate  knowledge ;  for  not  only  is  he 
continually  caUed  upon  to  give  off-hand  advice  to  trus- 
tees, but  he  is  frequently  a  trustee  himself.  So  far  as 
I  know,  there  is  no  work  of  moderate  si^e  which  will 
give  him  an  accurate  knowledge  of  the  principles  which 
ought  to  guide  him  ;  and  I  fancy,  that  in  the  heat  and 
worry  of  general  practice  but  few  have  the  time  or  the 
inclination  to  study  (not  merely  read)  a  large  volume 
on  this  one  of  the  many  branches  of  law  upon  which 
they  have  to  advise  theii-  clients.  A  person  of  ordinary 
industry  and  capacity  may  easily  learn  the  76  Articles 
of  this  Work,  and  may,  without  great  effort,  remember 
the  main  facts  of  such  of  the  illustrative  cases  as  arc 
what  may  be  called  "  leading ;"  and  when  he  has  done 
so  I  feel  no  doubt  that  he  will  possess  such  a  knowledge 
of  the  principles  upon  which  the  court  acts  with  regard 
to  Private  Trusts,  as  will  enable  him  to  answer  without 
hesitation  all  such  questions  as  occur  in  the  every-day 
experience  of  a  general  practitioner. 
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With  regard  to  the  typograpliy  I  would  mention  tliat 
the  words  printed  in  heavy  type  (or  clarendon)  are  those 
which  are  the  key  to  the  nature  of  the  example  in  which 
they  occiu',  so  that  by  casting  the  eye  over  a  page  in 
search  of  an  example,  it  may  by  this  means  be  readily 
found. 

ARTHUR  UNDEEIIILL. 


'13,  SOUTILUTPTON   BlIILDIXGS, 

CuAxcEEY  Lane. 
Jitl>/  20th,  1878. 
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€mcht    Utitintal 


OF  THE  LAW  EELATIXG  TO 


PRIVATE    TRUSTS 


Art.  1. — Definitions. 

In  this  manual,  the  following  terms  are  used  with  the 
meanings  assigned  to  them  in  the  subsequent  para- 
graphs, namely: — 

A  trust  means  an  obligation  under  which  some  person 
is  bound,  or  has  bound  himself,  to  deal  with  the 
beneficial  interest  in  real  or  personal  property 
which  is  vested  in  him,  in  a  particular  manner  and 
for  a  particular  purpose,  either  wholly  in  favour  of 
another  or  others,  or  partially  in  favour  of  another 
or  others  conjointly  with  hunself  (a). 


(ff)  I  can  cite  no  authority  for 
this  definition .  Mr.  Lewin  adoj)ts 
Lord  Coke's  definition  of  a  use, 
namely,  ' '  A  confidence  reposed 
in  some  other,  not  issuing  out  of 
the  laud,  but  as  a  thing  col- 
lateral, annexed  in  privity  to  the 
estate  of  the  land,  for  which 
cestui  que  trust  has  no  remedy 
but  by  subpoena  in  chanceiy." 
Co.  Lit.  272  b.  This  definition 
would  seem  to  be  applicable  to 
real  estate  only,  and  cei-tainly 
not  to  tinists  of  choses  in  action, 
the  equities  attaching  to  which 

U.T. 


are,  generally  speaking,  not  merely 
collateral.  The  expression  "some 
other,"  is  also  apt  to  mislead, 
and  to  convey  the  impression 
that  the  trustee  must  be  some 
other  than  either  the  settlor  or 
the  cestui  quo  trust,  whereas,  as 
"vvill  be  seen  fmiher  on,  such  an 
impression  would  be  incorrect. 
Then,  so  far  as  the  remedy  is 
concerned,  the  definition  is  obso- 
lete. The  Court  of  Chanceiy  no 
longer  exists,  and  all  branches  of 
the  High  Court  take  cognizance 
of  equitable  rights,  although  the 
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4  PKIVATE    TRUSTS   AA'D    TRUSTEES. 

duty  to  perform,  except  to  convey  to  the  cestuis 
que  timst. 
An  executive  trustee  is  the  trustee  appointed  to  carry 

out  a  special  tnist. 
In  relation  to  theii-  inception,  trusts  are  divisible  into 
two  classes  (./'). 

a.  A  declared  or  express  trust  means  a  trust 
created  by  words  either  expressly  or  impliedly 
evincing  an  intention  to  create  a  trust  in  respect 
of  certain  proi:)ei-ty,  for  a  particidar  pui^oose. 

(3.  A  constructive  trust  means  a  trust  which  is 
not  created  by  any  words  either  expresslj^  or  im- 
pliedly evincing  a  dii'ect  intention  to  create  a  trust, 
but  by  the  construction  of  equity,  in  order  to  satisfy 
the  demands  of  justice  {(/). 
In  relation  to  their  construction  and  enforcement, 
trusts  are  divisible  into  two  classes. 

a.  An  executed  trust  means  a  trust  in  which 
the  limitations  of  the  estate  of  the  trustee  and  the 
cestuis  que  trust  are  perfected  and  declared  by  the 
settlor  (//). 

/3.  An  executory  trust  means  a  trust  in  which 
the  limitations  of  the  estate  of  the  trustee  or  of  the 
cestui  que  trust  are  not  perfected  and  declared  by 
the  settlor,  but  only  cei-tain  instructions  or  heads 
of  settlement  declared  by  him,  from  which  the 
trustee  is  subsequently  to  model,  perfect  and  de- 
clare the  trust  (/). 
A  trust  based  upon  value  means  a  trust  created  by 

(/)  This  classification    seems  by  precatory  words),  are  in  real - 

to  me  to  be  preferable  to  that  ity  declared  trusts, 
usually  adopted  of  express,  im-  (ff)  Smith's  Eq.  Man.  11th  ed. 

plied,    and    constmctive    trusts.  17S. 

Independently  of  the  fact  that  it  (/()  See  Stanlcj  v.  Lennard,    I 

is  generally  inunaterial  by  what  Eden,  95. 

name  you  call   a  trust,   I  have  (i)  See    Austen    v.     Taijlor,    1 

ventitred  to  disi-egard  the  usual  Eden,    366 ;    Lord    Glcnorchy  v. 

classification,     because     implied  BosYMc,  For.  3 ;   and  Stanley  v. 

trusts,  properly  so  called,  are  in  Lennard,  sup.;  and  see  per  Cairns, 

reality   constructive   ti-usts,    and  lj.G.,va.  Saekville  West  y.  Solmcs- 

implied  tmsts,  loosely  so  called  dak,  L.  R.,  4  H.  L.  543. 
(as,  for  instance,  tnists  created 
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the  settlor,  upon  such  consideration  as  would  sup- 
port a  contract  at  law. 

Illust. — 1 .  A  trust  of  leasehold  property  to  which  Ha- 
bilities  are  attached  is  always  based  upon  value,  inasmuch 
as  the  cestui  que  trust  thereby  takes  upon  himself  the 
primary  discharge  of  those  Habihties  (k). 

2.  Where  there  are  mutual  promises,  each  is  a  valuable 
consideration  for  the  other.  Thus  it  is  settled,  that  if 
husband  and  wife,  each  of  them  having  interests,  no  matter 
how  much,  or  of  what  degree  or  of  what  cpiality,  come  to 
an  agreement  which  is  afterwards  embodied  in  a  settle- 
ment, that  is  a  bargain  between  husband  and  wife,  which 
is  not  a  transaction  without  valuable  consideration  {I). 

A  voluntary  trust  means  a  trust  created  by  the 
settlor  either  e.v  mcri  niotu  or  in  consideration  of  a 
mere  moral  obligation  or  natural  love  and  affec- 
tion {m),  or  a  trust  made  to  take  effect  by  way  of 
remainder,  after  satisfaction  of  a  trust  based  upon 
value  and  not  coming  within  the  scope  of  the  con- 
tract {)i)  upon  which  the  latter  was  founded. 

Illust. — 1.  In  general,  in  a  marriage  settlement  by  an 
intended  husband,  where  there  are  the  usual  life  estates  to 
himself  and  ydie  with  remainder  to  the  issue  and  in 
default  of  issue  to  the  settlor's  next  of  kin,  the  latter 
limitation  is  volmitary,  because  it  cannot  be  presmned  tliat 
the  benefit  of  the  husband's  next  of  kin  out  of  his  property 
was  within  the  scope  of  the  bargain  for  the  settlement 
made  between  him  and  the  wife  (o). 

{k)  Price  v.  Jenkins,  L.  E.,  5  v.  Croftr»i,  3  J.  &  Lat.  43. 
Ch.  Div.  G19.  (h)   Osgood  v.  Strode,  2  P.  W. 

(/)    Teasdalc  v.  Braithivaitc,  L.  245  (ovevruling  Jenkins  v.  Kemesh, 

R.,  4  Ch.  Div.  90 ;  aff.,  L.  R.,  5  2  P.  W.  252,  and  Hale  v.  Lambe, 

Ch.  Div.  G30  ;  lie  Foster  %  Lister,  2  Ed.  292)  ;  Johnnon  v.  Legard,  3 

L.  R.,  G  Ch.  Div.  87.  Mad.  283,  and  T.  &  R.  G6,  281  ; 

{ni)  Sec  Fasticood  v.JCengon,  11  iStackpoole  v.  Stackpoole,  A   Di'.   & 

A.  &  E.  447;  Beaumont  \.  Mceve,  War.   320;  Smith  v.   Chcrrd,  L. 

8  Q.  B.  483;    Tweddle  v.  Atkin-  R.,  4  Eq.  390;  Wollaston\.  Tribe, 

son,  1  B.  &  S.  393  ;  Jefri/  v.  /(/-  L.  R.,  9  Eq.  44. 
fnj,  1  Cr.  &  Ph.  138  ;"  and  3[oore  (o)  Sco  Dart,  V.  &  P.  891. 
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2.  But  where  the  presumption  can  naturally  arise  that 
the  ultimate  limitation  •^vas  part  of  the  marriage  bargain, 
it  is  apprehended  (in   spite  of   some  authorities  to   the 
contrary  {]}))  that   it  is  not  then  voluntaiy.      Thus,  in 
Clarke  v.  Wright  {q),  Blackburn,  J.,  said,  "It  seems  to  me, 
that  though  in  general  it   may  be  supposed  that  on  a 
marriage  treaty,  after  the  interest  of  the  intended  husband 
and  wife  and  the  issue  of  the  marriage  is  provided  for,  the 
remainder  of  the  estate  is  left  to  be  disposed  of  as  the 
party  to  whom  that  would  revert  pleases ;  yet  that  when 
we  find  the  interests  of  the  husband,  wife,  and  issue  so 
much  affected  by  the  settlement,  we  must  take  it  that  it 
was  agreed  by  all  parties,  as  part  of  the  marriage  bargain, 
that  the   estate   should    be   thus   settled — that  the  wife 
agreed    to  marry  the   husband   on  the   terms  that  this 
settlement   should    be   thus   made.     If    this  be   so,    the 
question  comes  to  be,  if  a  limitation  in  favour  of  a  third 
person,  not  merety  inserted  in  the  marriage  settlement,  but 
appearing  from  its  nature  to  have  been  made  one  of  the  terms 
of  the  marriage  bargain,  is  to  be  considered  voluntary,  or  is 
to  be  considered  as  made  for  the  valuable  consideration  of 
marriage  ?     In  my  opinion  the  case  would  have  been  the 
same  if  the  plaintiff  had  been  some  distant  relation  of  the 
wife's  first  husband,  or  even  a  stranger  in  blood.     The 
husband  got  the  enjoyment  of  some  part  of  the  wife's 
property,  which  he  could  not  have  had  if  the  marriage  had 
not  taken  place.     He  may  have  got  this  on  cheaper  terms  ; 
he  may  have  been  alloAved  to  take  a  larger  portion  of  her 
personal  estate  than  he  woidd  have  been  permitted  to  take 
if  tins  settlement  had  not  been  made;  or  he  may  have  been 
allowed  to  keep  free  a  greater  portion  of  liis  own  property 
than  he  would  otherwise  have  done,  and  in  consideration 
of  these   substantial    benefits   to   himself    he  may  have 
become  a  party  to  a  contract  for  this  limitation 

{p)    WoUaston  v.  Trthe,  L.  R.,       L.  E.,  4  Eq.  390. 
9  Eq.  44;    Johmon  x.Lcgnrd,T.  {q)  30   L.    J.,    Ex.    (Ex.    Ch.) 

&  E,.  66,  281 ;  Smith  v.  Chcrril,       115,  and  6  H.  &  N.  849. 
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It  seems  to  me,  that  as  on  every  marriage  settlement  tliere 
are  reciprocal  considerations  between  husband  and  wife, 
■we  ought  not  to  hold  a  limitation,  which  is  not  merely 
included  in  the  marriage  settlement,  but  appears  from  its 
nature  to  have  been  really  one  of  the  terms  of  the  marriage 
bargain,  to  be  voluntary." 

3.  And  so  where  a  widow  or  widower  on  a  second 
marriage  makes  provision  for  the  children  of  a  first 
marriage,  as  well  as  for  those  of  the  second  marriage,  it  is 
presumed  to  be  within  the  scope  and  object  of  the  marriage 
bargain,  and  therefore  based  upon  value  (r). 

4,  And  so  generally,  it  is  laid  down  by  Mr.  Dart  (s),  in 
a  passage  approved  of  by  the  present  Lord  Blackburn  and 
the  late  Mr.  Justice  WiUes  (i),  that  where  the  limitations 
over  are  in  favour  of  the  collateral  relatives,  not  of  the 
settlor  but  of  the  other  party,  the  settlement  may  be 
considered  prima  facie  evidence  of  such  other  party  having 
stipulated  for  their  insertion.  And  so  where  on  a  settle- 
ment of  an  intended  wife's  estate,  the  limitations  over  are 
in  favoiu'  of  her  own  collateral  relatives,  in  derogation  of 
the  husband's  marital  rights.  But  where  in  other  cases 
the  limitations  over  are  in  favoiu'  of  the  collateral  relatives 
of  the  settlor,  such  presumption  cannot  so  readily  arise; 
but  it  might  be  proved  that  the  other  parties  stipulated 
for  their  insertion.  If  such  a  ,stij)ulation  cannot  be  pre- 
siuned  or  proved,  the  limitations  over  must,  it  is  conceived, 
be  considered  voluntary. 

A  breach  of  trust  means  any  act  or  neglect  on  the 
part  of  a  trustee,  which  is  not  authorized  or  excused, 
either  by  the  settlement  or  by  the  doctrines  of 
judicial  equity. 


(r)  Kcwxtead  v.  Searles,  1  Atk.       Div.  144. 
265 ;  Ithell  v.  Beane,  1  Ves.  Sen.  (s)  Dart's  V.  &  P.  894. 

216;   Gale  v.  Gidc,  L.  R.,  6  Ch.  (0   Clarke  v.  Wright,  siq). 
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IXTRODUCTIOX. 


Art.  2. — Amdysis  of  a  declared  Trust. 

Where  a  person  lias  used  language  from  which  it  can 
be  gathered  that  he  intended  to  create  a  trust  («),  and 
such  intention  is  not  negatived  by  the  surrounding 
circumstances  {h),  and  the  settlor  has  done  such  things 
as  are  necessary  in  equity  to  bind  himself  not  to  recede 
from  that  intention  (c),  and  the  trust  property  is  of  such 
a  nature  as  to  be  legally  capable  of  being  settled  (c/), 
and  the  object  of  the  trust  is  lawful  (e),  and  the  settlor 
has  complied  with  the  provisions  of  the  law  as  to 
evidence  (./'),  a  good  and  valid  declaration  of  trust  has 
(prima  facie)  been  made.  But  a  trust  prima  facie 
valid,  may  yet  be  impeachable  from  incapacity  of  the 
settlor  (r/),  or  of  the  cestui  que  trust  (Z*),  or  from  some 
mistake  or  fraud  attendant  upon  its  creation  (/)  ;  or 
again  it  may  be  valid  as  between  the  parties,  and  yet 
invalid  as  against  the  settlor's  creditors  (A-),  trustee  in 
bankruptcy  (/),  or  as  against  subsequent  purchasers  {m) ; 
and  lastly,  the  cii'cumstances  imder  which  the  trust  was 
created,  may  be  such  as  to  necessitate  a  very  liberal 
construction  being  given  to  the  language  in  which  it 
was  declared,  so  as  to  give  effect  to  the  manifest 
intentions  of  the  settlor  {it).  In  the  following  articles, 
these  several  matters  will  be  treated  of  separately,  and 
in  the  order  in  which  they  have  been  above  referred  to. 

(«)  Art.  3.  (/)  Art.  9.  {k)  Ai-t.  13. 

[b]  Art.  4.  \g)  Art.  10.  {I)  Art.  14. 

{c)  Art.s.  5,  6.  (X)  Art.  11.  (w)  Art.  15. 

{cl)  Art.  7.  (i)  Ai-t.  12.  {}>)  Art.  IG. 
(e)  Art.  8. 
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SUB-DIVISION  II. 
The  Creation  of  declared  Trusts. 


Art.  3. — Language  declaratory  of  a  Trust. 

No  teclinical  expressions  are  necessary  in  order  to 
raise  a  trust  {a)  ;  any  will  suffice,  from  which  it  is 
clear  that  the  settlor  intended  to  create  a  trust,  or 
to  confer  a  benefit  best  carried  out  by  means  of  a 
trust,  promded  that  the  objects,  the^  iiro}}e.rtij ,  and 
the  nay  it  shall  go,  are  clearly  pointed  out  (b). 
Aiid  subject  to  this  proviso,  the  following  prin- 
ciples are  of  importance  in  construing  a  settlor's 
intentions : — 

a.  Words  of  confidence,  direction,  subjection  (e), 
or  proviso  {d),  in  general  raise  a  tinist ; 

^.  Where  a  settlor  empowers  a  person  to  dis- 
pose of  property  in  favour  of  another  in  a  par- 
ticidar  event  (<?),  or  among  a  class,  or  some  of  a 
class,  and  there  is  no  gift  over  in  default  of  ap- 
pointment, a  general  intention  to  benefit  such 
indi\idual  or  class  will  be  presimied .  and  the  power 
will  be  construed  as  a  trust  (,/'). 

7.  When  property  is  given  to  one,  who  is  by 
the  donor  recommended  or  requested  to  dispose  of 
it  in  faA'Our  of  another,  these  words  create  a  trust. 
Subject  to  this,  that  if  the  donee  was  to  have  a 

(a)  Dipple    v.    Corks,    11    Ha.  (e)   See    Tweedale  v.    Twcedak, 

184  ;  Cox  V.  Fage,  10  Ha.  163.  L.  K.,  7  Ch.  Div.   633;    Wheckr 

{h)  Knight  v.  Knight,  3  B.  148.  v.  Warner,  1  S.  &  S.  304. 

\c)    Wright  v.  Wilkin,  2  B.  &  S.  (/)  Burrough  v.  Phikox,  5  My. 

232.  &  C.  72 ;   Greiveson  v.  Kirsopp,  2 

{d)  Cox  V.  Page,  sup.  Ke.  653;  Brown  v.  Higgs,  4  Vcs. 
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discretion,  or  if  there  are  expressions  in  the  settle- 
ment inconsistent  with  the  "words  being  imperative, 
or  if  they  were  merely  explanatory  of  the  donor's 
motive,  or  words  of  mere  expectation,  or  if  it  is 
otherwise  collected,  that  they  were  not  intended  to 
be  imperative,  no  trust  will  be  created  {g) . 

Illust. — 1.  A.  gives  property  to  B.,  and  directs  him  to 
apply  it  for  the  benefit  of  C. ;  B.  is  held  to  be  a  mere 
ti-ustee  for  C  (A). 

2.  If  an  estate  be  given  to  A.,  he  paying  the  testator's 
debts  within  twelve  months  from  the  testator's  death,  the 
words  of  subjection  or  condition  are  not  construed  to 
impose  a  legal  forfeiture  on  breach,  but  are  viewed  as 
declaratory  of  trusts  (?').  Where,  however,  the  words  are 
merely  declaratory  of  a  legal  obHgation  which  woidd 
attach  in  their  absence,  they  do  not,  it  is  apprehended, 
raise  any  trust.  For  instance,  if  a  house  be  devised  to  A. 
for  Hfe,  "he  keeping  the  same  in  repair,"  no  trust  is 
created,  for  it  is  merely  an  informal  affirmation  of  the 
common  law  obligation  not  to  suffer  permissive  waste  {h). 

3.  If  a  testator  direct  his  realty  to  be  sold,  or  charge  it 
with  debts  and  legacies  [l),  or  a  particular  legacy  {m),  the 
legal  estate  may  descend  to  the  heir,  or  it  may  descend 
to  the  devisee ;  but  the  court  will  view  the  direction  as  a 
declaration  of  trust,  and  will  force  the  legal  owner  to  carry 
it  into  execution  (?j). 

4.  The  leading  illustration  of  the  class  of  cases  coming 
under  the  principle  contained  in  Sub-article  3  is  Burrough 
V.  Philcox  (o).  There  a  testator  directed  that  certain  stock 
should  stand  in  his  name,  and  certain  real  estates  remain 

[g)    See  per  Lord   Langdale,  {k)  Kingham   v.   Lee,    15   Sim. 

M.  E,.,  in  Knifjht  v.  Knight,  sup.,  396  ;   11  Jiir.  4. 

and  llardhuj  v.  Glyn,  1  At.  4G9.  (/)  Fitt   v.   Felham,    2    Freem. 

(A)    White  V.  Briggs,  2  Ph.  583.  134  ;     Cook   v.    Fountain,    3   S\v. 

(0    W'rirjht  V.    Wilkin,  2  B.  &  592. 

S.  232 ;  itc  Skingly,  2  M.  &  G.  (w)    Wiqg  v.  Wigg,  1  Atk.  382. 

224  ;   Gregg  v.  Coates,  23  B.  33.  (w)  Lewiu,  123. 

(o)  5  My.  k  C.  72. 
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unalienated,  "until  the  folloTving  contingencies  are  com- 
pleted." He  tlien  proceeded  to  give  life  estates  to  his 
children  with  remainder  to  their  issue,  and  declared  that 
if  his  children  should  both  die  without  issue,  the  properties 
should  be  disposed  of  as  after  mentioned, — namely,  the 
survivor  of  his  children  should  have  power  to  dispose  by 
■will  of  the  said  real  and  personal  estate  amongst  the  tes- 
tator's nephews  and  nieces,  or  their  childi'en,  either  all  to 
one  of  them,  or  to  as  many  of  them  as  his,  the  testator's, 
surviving  child  should  think  proper.  It  was  held  that  a 
trust  was  created  in  favour  of  the  testator's  nephews  and 
nieces,  and  their  children,  subject  only  to  a  power  of  selec- 
tion and  distribution ;  Lord  Cottenham  saying,  ' '  Where 
there  appears  a  general  intention  in  favoxu'  of  a  class,  and 
a  particular  intention  in  favour  of  individuals  of  a  class  to 
be  selected  by  another  person,  and  the  particular  intention 
fails  from  that  selection  not  being  made,  the  court  will 
carry  into  effect  the  general  intention  in  favour  of  the 
class." 

5.  And  so  where  a  testator  gave  personalty  to  his  widow 
for  life,  and  to  be  at  her  disposal  by  her  will,  "therewith 
to  apply  part  for  charity,  the  remainder  to  be  at  her 
disposal  among  my  relations,  in  such  proportions  as  she 
may  be  pleased  to  direct,"  and  the  widow  died  without  so 
disjiosing  of  the  property,  it  was  held  that  half  the  pro- 
perty was  in  trust  for  charitable  purposes,  and  the  residue 
for  the  testator's  relatives,  according  to  the  Statutes  of 
Distribution  (^). 

6.  A  testator  gives  his  trustees  power,  if  his  daughter 
marries  with  their  consent,  to  appoint  part  of  her  fortune, 
on  her  death,  to  her  husband.  This  power  is  equivalent 
to  a  trust  in  favour  of  a  husband  who  marries  the  daughter 
with  the  trustees'  consent  {q). 

{p)  Sallshuri/  v.  Denton,   3   K.  {q)  Ttccedale  v.  Twecdalc,  L.  E., 

&  J.  529  ;  Little  v.  KcU,   10  W.       7  Ch.  Div.  633. 
E.  592;  Goughy.Bidt,  16  Sim. 45. 
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7.  A  testator  beqiieatlis  property  to  A.,  and  states,  either 
that  lie  "hopes  and  doubts  not"  {r),  "entreats"  (s),  "re- 
commends" (^),  "desires"  («/),  "requests"  («•),  or  "well 
knows"  (if)?  tts^t  it  will  be  applied  for  the  benefit  of  B. 
In  such  case  a  trust  would  be  created  in  favour  of  B., 
unless  the  property,  or  the  mode  of  its  application  for  B.'s 
benefit,  were  ambiguously  or  insufficiently  stated,  or  unless 
a  discretion  were  given  to  A.  whether  he  should  or  should 
not  appl}'  it  for  B.'s  benefit,  or  unless  it  were  expressed  to 
be  given  to  A.  "absolutely,"  or  accomj)anied  bywords  to 
that  effect. 

8.  But  where  there  are  other  inconsistent  expressions, 
the  precatory  words  will  not  be  construed  as  imperative. 
Thus  in  Green  v.  Marsden  {x),  a  testator  gave  certain 
shares  of  freehold  and  leasehold  houses  to  his  wife  for 
her  sole  use  and  benefit,  begging  and  requesting  that  at  her 
death  she  would  give  and  bequeath  the  same  in  such 
shares  as  she  should  think  proper,  and  unto  such  members 
of  her  own  family  as  she  should  think  most  deserving  of 
the  same.  He  also  gave  her  all  his  monej's  in  the  funds, 
and  all  the  money  he  might  be  entitled  to,  for  her  sole  use 
and  benefit  (y),  begging  and  requesting  that  at  her  death 
she  would  give  and  bequeath  tvhat  should  be  remaining,  in 
such  shares  as  she  should  think  proper,  unto  such  members 
of  her  own  and  his  family  that  she  should  think  most  de- 
serving. It  was  held,  that  both  as  to  the  freeholds  and 
leaseholds,  and  also  the  money,  there  was  no  trust  created, 

{>•)  Paul   V.    Compton,    8    Ves.  E.,  5  Ch.  Div.  22.5. 
380.  (.r)    1  Dr.  646  ;  and  see  Cole  v. 

(s)  Frevost    v.    Clark,    2   Mad.  Hmves,  L.  E,.,  4  Ch.  Div.  238. 
458.  (y)  See  also  McC/illoch  v.  McCul- 

(t)   Tibbits  v.   Tibbits,    19  Ves.  loch,  11  W.  R.  504;  Johnston  v. 

656.  Unwlands,  2  De  G-ex  &  S.  356; 

(?f)  Birch  V.  Wade,  3  V.  &  E.  Meredith  v.  Ileneaqe,  1  Sim.  542 ; 

198.  Wood  v.   Cox,   2  M.   &  C.   684; 

(r)  Foley  v.  Barry,  2  M.  &  K.  Webb   v.    Wools,   2   Sim.,  N.   S. 

138.  267;     Abraham  v.   Abraham,    1 

{lo)  Briffffs  V.  Fennif,  3  M.  &  Gr.  Euss.  509  ;  Beeves  \. Baker,  18  B. 

546;  but  see  Stead  v.  McUor,  L.  373. 
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but  tlie  wife  took  absolutely.  The  Vice-Cbaucellor  said : 
"  He  gives  it  lier  for  lier  sole  use ;  that  does  not  mean  lier 
separate  use  in  the  tecbuical  sense,  but  it  means  that  sbe 
should  have  the  absolute  use  and  enjoyment, — that  the 
property  should  be  for  the  benefit  of  her,  and  of  no  other 
person  than  her.  ...  In  the  bequest  of  the  specific  por- 
tion, he  uses  the  words  "  which  shaU  be  remaining  at  her 
death."  What  does  that  mean?  What  he  means  is  this, — 
the  widow  is  to  have  it  for  her  own  sole  use  and  benefit, 
that  she  may  do  as  she  pleases  with  it,  that  she  may  spend 
it,  or  give  it  away,  or  bequeath  it;  but  he  expresses  his 
wish,  not  imjicrativelij,  but  desiring  that  she  may  know  his 
wish,  as  to  what  she  should  do  with  what  remains." 

9.  The  case  of  Lechmere  v.  Lavie  {z)  exemplifies  the  last 
clause  of  the  article  now  under  consideration  as  regards 
the  words  being  merely  expectant,  and  also  the  rules  as 
to  certainty  in  the  property.  There  a  testatrix  said  in  her 
will :  "I  hope  none  of  my  children  will  accuse  me  of  par- 
tiality in  having  left  the  largest  share  of  my  property  to 
my  two  eldest  daughters,  my  sole  motive  for  which  is  to 
enable  them  to  keep  house  so  long  as  they  remain  single ; 
but  in  case  of  their  marrying,  I  have  divided  it  amongst 
all  my  children.  If  they  die  single,  of  course  they  tvill  leave 
tohat  they  have  amongst  their  brothers  and  sisters,  or  their 
children.''^  The  eldest  of  the  two  daughters  died  leaving 
all  her  property  to  the  second.  The  second  died  leaving 
her  property  otherwise  than  in  accordance  with  her  mother's 
will.  Upon  this  state  of  facts.  Sir  J.  Leach,  M.  E.,  said : 
' '  I  consider  the  words  of  this  codicil  as  words  exju'essing 
the  expectation  of  the  testatrix,  but  not  as  words  of  recom- 
mendation, or  as  intended  to  create  an  obligation  upon  the 
two  eldest  daughters.  The  words  aj)ply,  not  simply  to  the 
j)roperty  given  by  the  testatrix,  but  to  all  property  which 
the  daughters  might  happen  to  possess  at  their  deaths, 

(z)  2  M.  &  K.  197. 
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leaving  what  she  gives  by  lier  "^11  at  their  disposition 
during  their  lives,  ^nd  extending  to  property  which  might 
never  have  belonged  to  her,  and  ivanting  altogether  certainty 
of  amount P 

10.  So  in  the  leading  case  of  Knight  v.  Knight  {a),  the 
words  were:  ^'I  trust  to  the  liberality  of  my  successors 
to  reward  any  others  of  my  old  servants  and  tenants 
according  to  their  deserts,  and  to  their  justice  in  continuing 
the  estates  in  the  male  succession,  according  to  the  will 
of  the  founder  of  the  family,  my  grandfather."  Lord 
Langdale,  M.  E.,  held,  that  these  words  were  not  sufficiently 
imperative,  and  that  the  subject  intended  to  be  affected, 
and  the  interests  intended  to  be  enjoyed  by  the  objects, 
were  not  sufficiently  defined  to  create  trusts,  either  in 
favour  of  the  servants  and  tenants  or  of  the  male  line  (h). 

11.  In  McCormick  v.  Grogan  (c),  C.  made  a  will  leaving 
the  whole  of  his  property  to  G.,  whom  he  also  appointed 
his  executor.  When  about  to  die,  C.  sent  for  Gr.,  and  in  a 
private  interview  told  him  of  the  will,  and  on  Gr.'s  asking 
whether  that  was  right,  said  he  would  not  have  it  otherwise. 
C.  then  told  G-.  where  the  will  was  to  be  found,  and  that 
with  it  would  be  found  a  letter.  This  was  all  that  was 
known  to  have  passed  between  the  parties.  The  letter 
named  a  great  many  persons  to  whom  C.  wished  sums  of 
money  to  be  given,  and  annuities  to  be  paid,  but  it 
contained  several  expressions  as  to  G-.  carrjdng  into  effect 
the  intentions  of  the  testator  as  he  "might  think  best," 
and  also  this  sentence,  "  I  do  not  wish  you.  to  act  strictly 
on  the  foregoing  instructions,  but  leave  it  entirely  to  j'our 
own  good  judgment  to  do  as  you  think  I  would  if  living, 
and  as  the  parties  are  deserving ;  and  as  it  is  not  my  wish 

(a)  3  B.  148  ;  and  see  also  well,  9  Sim.  319  ;  Winch  v.  Brut- 
Stead  V.  Mellor,  L.  R.,  5  Ch.  Div.  ton,  14  Sim.  379 ;  Fox  v.  Fox,  27 
225.  B.  301;  Falmer  v.  Simmonds,  2  Dr. 

{h)  For  instances  of  trusts  held  221;  Coivmanx.  Harrison,  10  Ha. 

void  for  uncertainty  as  to   the  234. 
property,  see  Bardsivell  v.  Bards-  (c)  L.  R.,  4  H.  L.  82. 
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that  you  should  say  anything  about  this  document,  there 
cannot  be  any  fault  found  with  you  by  9,ny  of  the  parties, 
should  you  not  act  in  strict  accordance  with  it."  G.  paid 
the  money  to  some  of  the  persons  mentioned  in  the  letter, 
but  not  to  others,  who  accordingly  sued  him;  but  it  was 
held  that  there  was  no  trust  created  binding  on  G, 

12.  A  legacy  is  given  to  a  father  "  the  better  to  enable 
him  to  bring  up  his  children."  No  trust  is  thereby 
created,  for  such  words  are  not  imperative,  but  only 
explanatory  of  the  donor's  motive  {d).  But  where,  on  the 
other  hand,  there  is  a  bequest  of  income  to  A.,  "  that  he  may 
use  it  for  the  benefit  of  himself,  and  the  maintenance  and 
education  of  his  children,"  it  has  been  held  that  a  trust 
was  intended  to  be  imposed  upon  A.  to  maintain  and 
educate  his  children  (e).  It  is,  however,  apprehended,  that 
the  coiu'ts  would  not  in  these  days  hold  that  such  words 
constitute  a  trust,  as  the  current  of  modern  decisions  tends 
against  construing  mere  precatory  words  as  imjierative  (/). 

Obs. — In  order  to  obviate  any  confusion  in  the  reader's 
mind,  I  think  it  well  at  this  place  to  draw  his  attention  to 
the  fact  that  he  must  carefully  distinguish  between  cases 
in  which  (as  in  the  foregoing)  it  has  been  held  that  the 
precatory  words  are  not  imperative,  and  raise  no  trusts  at 
all,  and  cases  in  which  the  words  actually  used,  or  the 
surrounding  circumstances,  make  it  clear  that  altliough 
the  donor  has  not  suificiently  specified  the  proj)erty,  the 
objects  and  the  way  it  shall  go,  yet  he  never  meant  the 
donee  to  take  the  entire  beneficial  interest.  In  such  cases, 
which  are  treated  of  in  Division  II.,  a  constructive  trust 
is  created  in  favour  of  the  donor  or  his  representatives. 


(d)  JBrotVH  V.  Casamajor,  4  Ves.  Castle  v.    Castle,   1  De  G.   &  J. 

498.  352. 

[c)   Woods  V.  Woods,  1  M.  &  C.  (/)  See  Lambe  v.  Eames,  L.  E., 

401 ;    Crockett   v.   Crockett,  2  Ph.  G  Ch.  697;  see  also  Wilson  y.  Bell, 

.553;  and  see  £ird  y.  Mai/l)cri/,  33  L.  R.,  4  Ch.  581,  and  Entchbi- 

B.  351;  Eora  v.  Eora,  33  B.  88;  so7i  v.   Tcnnant,  W.  N.  1878,  p. 

110. 
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Cases  of  'precatory  -words,  must  also  be  carefully  dis- 
tinguislied  from  those  constructive  trusts  wliich  arise  out 
of  the  fraud  of  those  to  -whom  a  settlor  communicates  a 
disposition  which  he  has  formally  made  in  their  favour, 
hut  at  the  same  time  tells  them  that  he  has  a  purpose  to 
ansTTor,  which  he  has  not  expressed  in  the  formal  instrument, 
but  which  he  depends  upon  them  to  carry  into  effect,  and 
to  wliich  they  assent. 

Art.  4. — Of  iUmory  Trmts. 

Where  persons  are,  by  the  forai  of  the  settlement, 
apparently  cestiiis  que  trust,  but  the  object  of  the 
settlor,  as  gathered  from  the  whole  settlement,  does 
not  appear  to  have  been  to  make  the  settlement  for 
their  benefit,  they  wdll  not  in  general  be  considered 
as  cestiiis  que  trust,  and  cannot  call  upon  the  trustee 
to  execute  the  settlement  in  then*  favour. 

Illust. — 1 .  Thus,  where  a  person  who  is  indebted  makes 
provision  for  payment  of  Ms  debts  by  vesting  property  in 
trustees  upon  trust  to  -^d-j  them,  but  does  so  behind  the 
backs  of  the  creditors  and  without  communicating  with 
them,  the  trustees  do  not  become  trustees  for  the  creditors. 
The  arrangement  is  one  supposed  to  be  made  by  the  debtor 
for  his  own  convenience  only;  it  is  as  if  he  had  put  a  simi 
of  money  into  the  hands  of  an  agent  with  directions  to 
apply  it  in  papng  certain  specified  debts.  In  such  a  case 
there  is  no  privity  between  the  agent  and  the  creditor  («), 
and  the  trust  is  revocable  by  the  settlor  at  any  time  before 
the  money  is  paid  to  the  creditors.  The  case  is,  however, 
different  where  the  creditor  is  a  party  to  the  arrangement ; 
the  presumption  then  is,  that  the  deed  was  intended  to 
create  a  trust  in  his  favour,  which  he  therefore  is  entitled  to 

(a)   Wahojn  v.  Contts,  3   Sim.  511;    Gibbs  v.    Glam'in,    11    Sim. 

14  ;     Garrard    v.    Lauderdale,     3  hM  ;    Henriquez   v.  Benmsan,   20 

Sim.  1;  Acton  v.  Woodfjatc,  2  My.  W.  R.  350  ;    Johns  v.  James,  W. 

&  K.  495;  BcU  v.  Cureton,  ibid.  N.  1878,  p.  110. 

U.T.  C 
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call  on  tlie  trustee  to  execute  (/>) ;  and  so,  even  tliougL.  lie  Le 
not  made  a  party,  if  the  debtor  lias  given  liim  notice  of  the 
existence  of  the  deed,  and  has  expressly  or  impliedly  told 
him  that  he  may  look  to  the  trust  property  for  payment  of 
his  demand,  the  creditor  may  become  a  cestui  que  trust  (r) 
if  he  has  been  thereby  induced  to  a  forbearance  in  respect 
of  his  claims,  which  he  would  not  otherwise  have  exer- 
cised (f/),  or  if  he  has  assented  to  the  deed,  and  has  actively, 
and  not  merely  passively,  acquiesced  in  it,  or  acted  under 
its  provisions  and  complied  Avith  its  terms,  and  the  other 
side  expresses  no  dissatisfaction,  but  not  otherwise  (e). 

2.  So,  where  there  was  an  assigmnent  of  property  to  trus- 
tees upon  trust  to  pay  all  costs,  charges,  and  expenses  of  the 
deed,  and  other  incidental  charges  and  expenses  of  the  trust, 
and  to  reimbu.rse  themselves,  and  then  to  pay  over  the  residue 
to  third  parties,  it  was  held,  that  a  solicitor  who  had  pre- 
pared the  deed,  and  had  acted  as  solicitor  to  the  trustees, 
was  not  a  cestui  que  trust.  It  was  not  that  the  trust  did 
not  provide  for  the  costs,  or  that  they  were  not  to  be  paid, 
but  simply  that  the  solicitor  was  not  a  cestui  que  trust 
under  the  trust  for  the  payment  of  them;  the  trust  might 
of  course  be  enforced,  but  not  by  the  solicitor  (/).  It  is 
obvious  that  the  principle  also  excludes  from  the  benefit 
of  a  trust  all  persons  who  are  merely  auxiliary  to  the  real 
object  of  the  trust,  as  for  instance,  auctioneers,  valuers, 
solicitors,  and  other  persons  carrying  out  a  sale,  although 
the  trust  instrvimcnt  contains  a  trust  for  pajanent  of  costs 
and  expenses. 

{h)  Mackinnon    v.    Stcicart,    1  War.  227 ;   see  also  KicJiolson  v. 

Sim.,  N.  S.  88  ;  Le  Touches.  Earl  Tuttin,  2  K.  &  J.  23  ;   Kirwan  v. 

of  Zucan,  7  C.  &  F.  772;  IIoiUc-  Darnel,   5    Ha.    499;     Grijfith  v. 

Jiore  V.  liroini,  7  H.  L.  C.  211.  Riclcdts,  7  Ha.  307;    Cornthicaitc 

(f)  Lord  Cranworth  iu  iSi/>uiot  y. Frith,  i  T)eG.  &Si.  552;  Siggcr 

V.  Sim2)son,  5  H.  L.  C.  121.  v.  Evans,  5  Ell.  &  B.  367  ;    Gould 

( d )  Per    Sir  John  Leach    in  v.  Eobcrtmi,  4  De  G-.  &  S.  509. 

Acton  V.  Woodgatc,  sup.  (f)  Worral  v.  Harford,  8  Ves. 

(«')  Per  Lord  St.  Leonards  in  4;  see  aXso  Ex 2Jarte ricrcij,'L.'R., 

Field  Y.  Bonourjhmorc,    1  Dru.  &  9  Ch.  33. 
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3.  Biit-vrliere  tliere  is  a  positive  direction  to  tlie  trustees 
to  employ  a  particular  person  and  to  allow  hini  a  salary,  a 
trust  is  created  in  Ms  favour  (^);  a  mere  recommendation 
or  expression  of  desire  is,  however,  not  sufficient  {h)  for 
this  piu^pose. 

Art.  5. — Formalities  imniaterial  u-Jiere  Tnist  s   based  on 
Value  or  declared  hij  Will. 

Where  a  trust  is  based  upon  value,  or  is  created  by 
will  {a),  it  is  immaterial  whether  it  is  in  its  nature 
complete  and  executed,  or  merely  rests  in  contract, 
and  whether  the  settlor  has  declared  himself  or 
another  a  trustee,  or  has  omitted  to  appoint  any 
trustee ;  for  equity  will  never  allow  a  trust  to  fail 
for  want  of  a  trustee,  but  will,  if  the  settlor  has 
used  language  sufficiently  explicit  to  enable  the 
court  to  gather  his  intentions,  fasten  the  trust  upon 
the  estate,  and  will  hold  the  person  in  whom  it 
becomes  vested  to  be  bound  in  conscience  to  per- 
form the  trust,  unless  he  be  a  purchaser  for  value 
and  without  notice  {h). 

Illust. — 1.  Thus  where  a  marriage  settlement  eontama 
a  covenant  by  the  intended  husband  that  he  will  duly  vest 
in,  and  transfer  to,  the  trustees,  any  property  which  may 
accrue  to  him  in  right  of  his  wife  during  the  marriage, 
upon  any  property  so  becoming  vested  in  liim,  he  imme- 
diately becomes  a  trustee  of  it,  in  the  first  place,  upon 
trust  to  transfer  it  to  the  trustees,  and  until  that  is  done 
he  himself  holds  it  upon  the  trust  declared  in  the  settle- 
ment (c) ;  so  that,  not  only  is  there  an  action  for  breach  of 

{g)  Williams  v.  C'orbett,  8  Sim.  {JJ)  See  Art.  75. 

349  ;  Jlihhcrt  v.  Kibbert,  3  Mer.  (V)  See   lewin   v.    Maddochs,   8 

081.  V.  1.50;  and  see  Welledoj  v.  JFel- 

{li)  Sliaic  V.  Laidcss,   1   Dr.   &  Icdcy,  4  ]\I.    &  C.   561;  Lt/stcry. 

■Walsh,  512.  Uiirrouyhs,    1    Dr.    &  W.    149  j 

[a)  Sec  Lew.  GO,  114,  678;  Lee  Hloch  v.  Moysc,   12  Ir.  Ch.  Eep. 

V.  Lee,   L.  E,.,   4  Ch.  Div.   175;  24G. 
T.e  MichcU,  L.  E.,  G  Ch.  Div.  G18. 

c  2 
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covenant  maintainable  against  him,  but  the  actual  property 
is  burdened  and  charged  Tvitli  the  executory  trust  {d),  and 
any  volunteer  taking  it  woidd  take  it  burdened  with  that 
trust ;  and  so  would  a  piirchaser  if  he  had  notice  of  the 
trust,  as  will  be  seen  hereafter. 

2.  And  so  if  lands  be  de\dsed(e),  or  money  be- 
queathed (/),  to  a  married  woman  for  her  separate  use, 
the  property  vests  at  law  in  the  husband;  but  in  equity  he 
holds  it  ujion  trust  for  the  separate  use  of  the  wife. 

3.  So  if  the  trustee  appointed,  fails,  either  by  death  (y), 
or  disclaimer  (A),  or  incapacity  (/ ),  or  otherwise  {k),  the 
trust  does  not  fail,  but  fastens  upon  the  conscience  of  an}- 
person  (other  than  a  piu'chaser  for  value  without  notice) 
into  whose  hands  the  property  comes  (I). 

4.  Again,  if  a  testator  direct  a  sale  of  lands  for  certain 
purposes,  but  names  no  person  to  sell,  the  heir  is  a  trustee 
for  that  purpose  (?«). 

Art.  6. — ForjjHiI/fir-'s  ma  ferial  tcltcre  Trust  is  rohintarij. 

Where  a  trust  is  voluntary,  and  is  not  created  by 
will,  the  coui-t  will  not  enforce  it,  unless  the  settlor 
has  done  everything  in  his  power  which,  according 
to  the  natm'e  of  the  property,  is  necessary  to  be 
done  in  order  to  establish  a  complete  and  executed 
trust  {a),  either — 

[d]  Letvis  v.  Maddoels,    sup.;  Doicnbiff,  Amb.  5o'2 ;  Tempest  y. 
Hastie   v.   Hastie,  L.  E,.,   2  Ch.  Lord  Camoijs,  35  Beay.  201. 
Div.  304 ;    Ayar   v.   George,   ibid.  ( /* )    Backhoxse    v.    Backhouse, 
706  ;    Cornmell  v.  Keith,  L.  R.,  3  quoted  by  Lew.  G78. 

Ch.  Div.  76".  (i)  Sarleij  v.   Clockmahers'  Co.y 

(e)  Jivnnct  v.   Davis,   2  P.  "W.        1  B.  C.  C.  81. 

216;  Major  v.  Lansleij,  2  R.  k  M.  (Z)  Attnrncy-Gcncral\ .  Stephens, 

355.  3  M.  &  K.  347. 

(/)  Rolf\.Budder,'^\vah.  187;  (/)  See  per  Wilmot,  C.  J.,   m 

Tappenden  v.  Walsh,  1  Ph.   352;  Attorney-General  v.  Lady  Doicn- 

Pritchard  v.  Ames,  Tur.  &  Ru.s.  i»y,  Wil.  21,  22. 

€22;  Barker  v.  Brook,  9  Ves.  583;  (;«)  Bitt  v.  Bdham,  Fre.  134. 

and  see  Lew.  679  ;   Green  v.  Car-  («)  Storv,  §  793;  ElUsony.  EUi- 

lUl,  L.  R.,  4  Ch.  Div.  882.  son.  1  L.  C.  245;   ^lilroy  v.  Lordy 

{(/)  Moyyridye   v.    Thackwell,   3  4  De  G.,  F.  &  J.  264. 
B.  C.  C.  528;  Attorney-Generalw. 
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a..  By  actually  declaring  that  he  himself  holds 
it  for  the  purposes  of  the  trust  il)) ; 

R.  By  plainly  evincing  an  intention  (as  distin- 
guished from  an  expressed  declaration)  to  constitute 
himself  a  trustee  in  pneaenti^  and  not  merely  an  in- 
tention to  create  a  trust  In  fiduro ;  which  intention 
may  be  inferred  by  looking  at  the  natm'e  of  the 
transaction,  the  whole  of  the  transaction,  and  any 
other  evidence  tending  to  show  that  he  considered 
that  he  actually  was  a  trustee  of  the  property,  and 
adopted  that  character,  as  distinguished  from  evi- 
dence tending  to  show  that  he  considered  that  he 
had  made  an  actual  gift  of  the  property  {<■) ;  or 

7.  By  transferring  his  entii'e  interest,  legal  or 
equitable,  in  the  property  to  a  trustee,  or  doing  all 
in  his  power  to  transfer  it  to  a  trustee  for  the  pm'- 
poses  of  the  settlement  [d ) . 

Illttst. — 1.  In  Jeffries  v.  Jeffries  (e),  a  father  voluntarily 
conveyed  freeholds  to  trustees  upon  certain  trusts  in  favoiu* 
of  his  daughters,  and  also  covenanted  to  surrender  copy- 
holds to  the  use  of  the  trustees,  to  be  held  by  them  upon 
the  trusts  of  the  settlement.  The  settlor  afterwards  died 
without  surrendering  the  copyholds,  having  devised  certain 
portions  of  both  freeholds  and  copyholds  to  his  wife.  Upon 
a  suit  by  the  daughters  to  have  a  settlement  enforced,  it 
was  held,  that  the  court  would  carr}^  out  the  settlement  of 
the  freeholds,  for  with  respect  to  them  the  trust  was  exe- 
cuted, the  title  of  the  daughters  complete,  and  the  property 
actually  transferred  to  the  trustees ;  but  that  it  would  not 
decree  a  siu'render  of  the  copyholds,  for  with  respect  to 
them  the  settlor  had  neither  declared  himseK  a  trustee 


[I)  See  judgment  of  the  llaster  per  Master  of  the  Eolls,  Aiitrolus 

of  the  Rolls  in  li'uhards  v.  Del-  v.  Smith,  12  Ves.  39. 
bridge,   L.  R.,    18  Eq.    11  ;    and  [d)  Milroy  v.   Lord,  sup.;  and 

Ex  parte  I'l/e,  18  Ves.  140.  Eichards  v.  Delhridgc,  sup. 

(c)  See    per   Wig-ram,    V.-C,  (e)  Cr.  &:Ph.  138;  and  see  also 

Hughes  v.  Hughes;  and  see  also  Jiizzcgv.  Flight,  21  "\V.  R.  957. 
Dipple  V.  Corlvs,  1 1  Ha.  1 84  ;  and 
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nor  had  lio  transferred  tliem  to  the  trustees,  but  had  merely 
entered  into  a  voluntary  contract  to  transfer  them,  which, 
being  a  nudum  pactum,  was  of  no  greater  validity  in  eq^uity 
than  at  law.  It  will  be  borne  in  mind,  that  not  only  was 
there  no  evidence  that  the  settlor  considered  that  he  had 
constituted  himself  a  trustee,  but  the  fact  that  he  assumed 
to  deal  with  the  pro2:)erty  in  his  will  was  of  itself  strong 
evidence  to  the  contrary. 

2.  In  Gilbert  v.  Overton  {f),  A.,  having  an  agreement 
for  a  lease,  executed  a  voluntary  settlement,  assigning  all 
his  interest  in  the  agreement  to  trustees,  upon  certain  trusts. 
It  was  objected  that  he  had  not  declared  himself  a  trustee, 
nor  intended  to  declare  himself  one,  and  had  not  conveyed 
the  leasehold  premises  to  the  trustees;  but  Yice-Chancellor 
AVood  said:  "In  the  inception  of  this  transaction,  there  is 
nothing  to  show  that  the  settlor  had  the  power  of  obtaining 
a  lease,  before  the  time  when  he  did  so,  after  the  execution 
of  the  settlement.  There  is,  therefore,  nothing  to  show 
that  the  settlor  did  not  by  the  settlement  do  all  that  it  teas 
in  his  poiver  to  do  to  pass  the  property." 

3.  In  Kekewich  v.  Manning  {(/),  residuary  personal  estate 
was  bequeathed  to  a  mother  for  life,  with  remainder  to  her 
daughter  absolutely.  The  daughter  on  her  marriage 
assigned  all  her  interest  imder  the  wiU  to  trustees  upon 
certain  trusts,  not  material  to  be  stated,  Avith  a  final  trust 
in  favour  of  her  nieces.  Assuming  that,  qua  the  nieces, 
the  settlement  was  voluntary,  it  was  held  that  it  was  good, 
on  the  ground  that  the  daughter  had  done  all  she  could  do 
to  divest  herself  of  her  interest  under  the  will;  for  she  had 
a  mere  equitable  remainder,  and  the  only  way  in  which 
she  could  transfer  that  was  by  assigmnent.  If  she  had 
been  the  legal  owner  of  tlie  funds,  it  Avould  have  been 
necessary  for  her  to  transfer  it  in  the  proper  way  in  the 

(/)  2  H.  &  M.  110.  {r/)  1  De  G.,  il.  &  G.  17C. 
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books  of  the  bank;  but  not  being  the  legal  owner,  sbo  did 
all  that  she  could  do  {h). 

4.  In  Jo}ies  v.  Lock  (/),  the  facts  were  as  follows: — The 
alleged  settlor  had  children  by  a  first  wife,  and  one  son, 
an  infant,  by  a  second  wife.  One  day  returning  from  a 
journey,  the  infant's  nurse  said,  "You  have  come  back 
from  Birmingham,  and  have  not  brought  baby  anj'thing;" 
upon.which  the  alleged  settlor  said,  "Oh!  I  gave  him  a 
j)air  of  boots,  and  now  I  will  give  him  a  handsome  pre- 
sent." He  then  went  up  stairs  and  brought  down  a  cheque 
which  he  had  received  for  900/.,  and  said,  "  Look  you  here, 
I  give  tliis  to  bab}';  it  is  for  himself;  I  am  going  to  put 
it  away  for  him,  and  ^\-ill  give  him  a  great  deal  more  with 
it;  it  is  his  own,  and  he  may  do  what  he  likes  with  it." 
He  then  put  the  cheque  away.  He  had  previously  told 
his  solicitor  that  he  intended  adding  100/.  to  the  cheque, 
and  investing  it  for  the  infant's  benefit.  A  few  days  after 
the  above,  he  suddenly  died,  leaving  the  child  penniless. 
The  child's  mother  contended,  that  the  settlor  had  made  a 
valid  declaration  of  trust  in  favour  of  the  child,  but  Lord 
Cranworth  said,  "I  regret  to  say  that  I  cannot  bring 
m.yself  to  think,  either  on  principle  or  authority,  there  has 
been  any  gift  or  any  valid  declaration  of  trust.  No  doubt 
a  gift  may  be  made  by  any  person,  sui  jiuis  and  compos 
mentis,  by  conveyance  of  real  estate,  or  by  delivery  of  a 
chattel,  and  there  is  no  doubt  also  that,  by  some  decisions, 
a  parol  declaration  of  trust  of  personalty  may  be  perfectly 
valid,  even  when  voluntar}'.  If  I  give  any  chattel,  that  of 
course  passes  by  delivery;  and  if  I  say,  expressly  or  im- 
pliedly, that  I  constitute  myself  a  trustee  of  personalty, 
that  is  a  trust  executed  and  capable  of  being  enforced 
without  consideration.  The  cases  all  turn  upon  the  cj^ues- 
tion  whether  what  has   been  said  was  a  declaration  of 

(/*)  SeealsoDonaldaoHV. Donald-  (i)  L.  E.,    1  Ch.  25;  aud  see 

son,  Kay,  711.  ^     also  Mcrloic  v.    Toinmas,  L.   E,., 

17  Eq.  8. 
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trust  or  an  imperfect  gift.  lu  tlie  latter  case  tlie  parties 
would  receive  no  aid  from  a  court  of  equity  if  tliey  claimed 
as  volunteers.  But  when  there  has  been  a  declaration 
of  trust,  then  it  -n-ill  be  enforced,  whether  there  has  been 
consideration  or  not." 

5.  In  Antrobus  v.  Smith  (k),  the  alleged  settlor  made  the 
following  endorsement  on  a  share  held  by  him  in  a  public 
company  :  "  I  do  hereby  assign  to  my  daughter  B.  all  my 
right,  title  and  interest  of  and  in  the  enclosed  call,  and  all 
other  calls,  in  the  F.  and  C.  Navigation."  The  share  was 
not  handed  over  to  the  daughter,  and  the  endorsement  did 
not  operate  as  a  valid  assignment  of  the  share  ;  but  it  was 
attempted  to  enforce  the  assignment  by  contending  that  the 
endorsement  operated  as  a  valid  declaration  of  trust.  The 
court,  however,  rejected  this  view,  the  Master  of  the  Eolls 
sajdng:  "Mr.  Crawfurd  (the  alleged  settlor)  was  not  in 
form  declared  a  trustee,  nor  was  that  mode  of  doing  what 

he  proposed  in  liis  contemplation He  meant  a  gift, 

and  there  is  no  case  in  which  a  party  has  been  compelled 
to  perfect  a  gift  which  in  the  mode  of  making  it  he  has 
left  imperfect  (I). 

Ohs. — In  Richardson  v.  liichardson  (m),  Yice-Chancellor 
Wood  (afterwards  Lord  Hatherley),  and  in  Morgan  v. 
Malleson  (n),  Lord  EomiUy,  did  not  follow  the  principle 
contained  in  the  last  sentence,  and  the  former  very 
learned  judge  said :  *' An  instrument  executed  as  a  present 
and  complete  assignment,  not  being  a  mere  covenant  to 

(A)  12  Ves.  39.  case   of   a  gift  of  chattels  from. 

(l)  It  -woulcl  seem  that  there  is  one  stranger  to  another,  there 
an  exception,  or  a  seeming  ex-  must  be  a  delivery  of  the  chattels 
ception,  to  this  principle  in  the  in  order  to  make  the  gift  corn- 
case  of  husband  and  wife.  In  plete,  whereas  in  the  case  of  hus- 
G>-ant  V.  Grant,  M  B.  G23,  the  band  and  wife  there  cannot  be  a 
Master  of  the  Rolls  said:  "I  delivery,  because,  assimiing  they 
apprehend  the  fact  of  the  trans-  are  given  to  the  wife,  they  still 
action  taking  place  between  hus-  remain  in  the  legal  custody  of 
band  and  wife  instead  of  between  the  husband, 
strangers  makes  no  difference  {m)  L.  R.,  3  Eq.  086. 
further  than    this,    that  in  the  («)  L.  R.,  10  Eq.  475. 


CREATIOX  OF  VOLUNTARY  TRUSTS.  25 

assign  on  a  future  day,  is  equivalent  to  a  declaration  of 
trust;  the  real  distinction  that  should  be  made  is  between 
an  agreement  to  do  something  when  called  upon,  some- 
thing distinctly  expressed  to  be  future  in  the  instrument, 
and  an  instrument  which  affects  to  pass  everything,  inde- 
pendently of  the  legal  estate.  .  .  .  The  expression 
used  by  the  Lord  Justice  in  Kekeu-ich  v.  Manning  is  this: 
'  A  declaration  of  trust  is  not  confined  to  any  express  form 
of  words,  but  may  be  indicated  by  the  character  of  the 
instrument.'  Eeliance  is  often  placed  on  the  circumstance 
that  the  assignor  has  done  all  that  he  can — that  there  is 
nothing  more  for  him  to  do ;  and  it  is  contended  that  he 
must  in  that  case  only,  be  taken  to  have  made  a  complete 
and  effectual  assignment.  But  that  is  not  the  sound 
doctrine  on  which  the  case  rests,  for  if  there  he  an  actual 
declaration  of  trust,  although  the  assignor  has  not  done  all 
he  could  do — for  example,  although  he  has  not  given 
notice  to  the  assignee,  yet  the  interest  is  held  to  have 
effectually  passed  as  between  the  donor  and  the  donee. 
The  difference  must  rest  on  this — aye  or  no,  has  he  consti- 
tuted himself  a  trustee  Y^^  It  will  be  perceived  that  the 
learned  Vice-Chancellor  did  not  dissent  from  or  add  to  the 
recognized  rule  stated  in  Article  6..  Where  he  differed 
from  the  previous  authorities  was  in  deciding  that  an 
instrument,  purporting  to  be  an  assignment,  although  void 
as  such,  was  nevertheless  good  as  a  declaration  of  trust. 
Tliis  view  has  been  expressly  dissented  from  by  Vice- 
Chancellor  Bacon  in  Warriner  v.  Rogers  (o),  and  by  Sir 
George  Jessel,  M.  H.,  in  Richards  v.  Delbridge  (^j).  In  the 
latter  case  his  lordship  relied  upon  the  judgment  of  Lord 
Justice  Turner  in  Milroy  v.  Lord,  in  which  the  learned 
Lord  Justice  said:  "If  the  settlement  is  intended  to  be 
effectuated  by  one  of  the  modes  to  which  I  have  referred, 
tlie  court  wiU  not  give  effect  to  it  by  applying  another  of 
those  modes.     If  it  is  intended  to  take  effect  by  transfer, 

(o)  L.  R.,  IG  Eq.  310.  {p)  L.  R.,  18  Eq.  11. 
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the  court  will  not  hold  the  intended  transfer  to  operate  as  a 
declaration  of  trust  ^'' {q).  Tlie  decision  also  seems  to  be 
inconsistent  -with.  Lord  Cranworth's  judgment  in  Jones  v. 
Loch  (/•),  and  it  is  respectfully  submitted  tbat,  both  ou 
principle  and  authority,  the  law  as  laid  down  by  the  Master 
of  the  jRolls  in  Richards  v.  Delhridge  is  accurate. 

6.  In  Ex  parte  Diihosc  (s),  the  alleged  settlor  wrote  to 
an  agent  in  Paris,  authorizing  him  to  purchase,  and 
the  agent  accordingly  did  purchase,  an  annuity  for  the 
benefit  of  a  lady  whom  he  named,  but  as  the  lady  was 
married,  and  also  deranged,  the  annuity  was  purchased  in 
the  name  of  the  settlor.  The  settlor  then  sent  the  agent  a 
power  of  attorney,  authorizing  him  to  transfer  the  annuity 
to  the  lady,  which  he  did  not  do  till  after  the  settlor's 
death.  It  was  nevertheless  held,  that  the  settlor  had 
considered  himself  a  mere  trustee  for  the  lady,  and  had 
never  intended  the  annuity  for  himself,  but  for  her,  and 
that  therefore  the  trust  was  good. 

7.  On  the  other  hand,  in  Smith  v.  Ward  (t),  letters, 
which  would  have  raised  a  declaration  of  trust,  were 
held  to  have  been  explained  away  by  the  acts  of  the  settlor, 
those  acts  showing  that  down  to  his  death  he  considered 
the  property  as  his  own. 


Art.  7. — The  Tnt-sf  Property. 

All  property,  real  or  j)ersonal,  legal  or  equitable,  at 
home  or  abroacl  {a),  ancl  whether  in  possession  or 
action,  remainder,  reversion,  or  especfancy,  may  be 
made  the  subject  of  a  trust,  unless  the  policy  of 
the  law,  or  any  statutory  enactment,'prohibits  the 

[q)  Compare  Edivarch  v.  Jones,  Hare,  88 ;  and  Vanderhcrg  v.  Tal- 

1  My.  tS:  Cr.  226;  ^-nH  Pearson  \.  mer,   4  Kay  &  Johns.   204;    and 

Amicable  Assi(ra>ice  Co.,  27  B.  Stock  v.  McAvo//,Ti.Il. ,  15'Eq.  bo. 
229  ;  and  Fortescue  v.  Burnett,   3  (a)  But  in  the  case  of  real  pro- 

My.  &  K.  3G.  party  abroad,  the  trust  must  not 

(r)  Supra.  be  such  as  to  create  an  estate  not 

(,■.)   18  Ves.  140.  recognized  by  the  law  bf  the  land ; 

\t)  15  Sim.  56.    See  further  on  seei\V&o«  v.  i?nVj;o?-!',8Beav.  547; 

this  subject  Fatcrson  v.  Mnrjihij,  and  Infra,  Validity  of  Trusts. 
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settlor  from  parting  with  tlie  beneficial  interest  in 
such  property. 

Illust. — 1.  In  Gilbert  v.  Overton  (h),  a  settlor,  holding 
an  agreement  for  a  lease,  assigned  all  his  interest  under 
such  agreement  to  trustees  upon  certain  trusts.  The  legal 
estate  was  never  assigned  to  trustees.  Held,  that  the  set- 
tlement was  complete,  and  ought  to  be  carried  into  execu- 
tion. Y.-C.  PagoAVood,  in  giving  judgment,  said:  "It  ap- 
pears to  me  that  there  are  several  reasons  for  upholding  the 
settlement.  In  the  first  place,  it  contains  a  declaration  of 
trust,  and  that  is  all  that  is  wanted  to  make  any  settlement 
effectual.  The  settlor  conveys  Ms  equitable  interest,  and 
directs  the  trustees  to  hold  it  upon  the  trusts  thereby  de- 
clared "  (c). 

2.  In  Shafto  v.  Adams  (d),  tlie  plaintiff  had  settled  upon 
his  wife  and  children  certain  real  estate,  to  wliich,  under 
the  will  of  his  uncle,  he  was  entitled  in  reversion.  Held 
good. 

3.  In  Wet]iered\.  JFeMeyer/ (e),  an  agreement  was  entered 

(/;)  2  H.    &  M.  110;   and   see  however,  almost  always,  from  its 

also  Kn'ujht  v.  Boivijcy,  23  Beav.  earliest    days,    disregarded    the 

635.  legal    docti'ine,    and    freely   en- 

{c)  Prior  to  the  Jvidicatnre  Act,  forced  contracts  for  the   sale  of 

1873,  debts,  and  other  legal  choses  chose   in   action;    and  now,  by 

in  action,  were  not  assignable  at  8  &  9  Vict.  c.   106,  s.  6,  contin- 

law,  on  the  ground   (as  put  by  gent   and   future    interests    and 

Lord  Coke)  that   it   "would  be  ■^oanihiliiiea,  coujjled  with  an  inte- 

the   occasion   of    multiplying   of  rest  in  real  estate,  may  be  granted 

contentions   and   suits,  of   gi'eat  or  assig^ned  at  law.     By  30  &  31 

oppression  of  the  people,  and  the  Vict.  c.  144,  pohcies  of  life  assu- 

subversion  of  the  due  and  equal  ranee  may  be  leg-ally  assigned, 

execution  of  justice"  (10  Co.  48).  and  by  31   &  32  Vict.   c.   86,   a 

Bvit  even  at  law,  negotiable  in-  similar  relaxation  of  the  law  was 

struments  (as  debentures,  bills  of  introduced  in  favour  of   marine 

exchange   and  promissory  notes  policies ;  and  finally,  by  the  6th 

made  negotiable)  were  exceptions  section   of   the    Judicature   Act, 

to  the  rule  ;  and  so  were  all  con-  1873,  debts  and  other  legal  choses 

tracts    where    a    novation    took  in  action  may  be  assigned  at  law, 

place,  that  is  to  say,  where  both  where  the  assignment  is  absolute 

parties  to   the  original  contract  and  not  by  way  of  charge  only, 

assented  to   the  transfer  of   the  {d)  4  Giff.  492. 

iutei-est  of  one  of  them  {Jinroii  v.  (r)  2  Sim.  183. 
Husband,  4  B.  &Ad.  611).  Equity, 
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into  between  two  sons,  to  divide  equally  whatever  pro- 
perty they  might  receive  from  their  father  in  his  lifetime, 
or  become  entitled  to  under  his  will,  or  by  descent,  or 
otherwise.  It  was  held  that  this  agreement  was  binding, 
although  made  in  respect  of  a  mere  possibility,  and  V.-C 
Shadwell  said  :  "It  is  clear  that  if  the  testator  meant  that 
his  devisee  should  have  the  2^ersonal  enjopnent  of  his 
bounty,  he  might  so  devise  as  to  stint  the  enjoyment  of  the 
devisee,  and  restrain  liim  from  alienating  the  subject  of 
the  gift ;  but  that  if  the  testator  did  not  so  devise,  it  must 
be  intended  that  he  meant  that  his  devisee  should  not  be  so 
stinted,  but  should  have  the  fidl  enjoyment  of  the  pro- 
perty, and  that  it  should  be  liable  to  all  his  antecedent 
debts  and  all  his  antecedent  contracts ;  and,  therefore,  that 
where  there  was  a  general  devise  the  property  was  liable 
to  be  enciunbered  in  any  ivay  that  the  devisee  might  think 
proper,  either  before  or  after  he  took  it "  (/")• 

4.  As  an  instance  of  property  not  assignable  on  the 
ground  of  public  policy,  may  be  mentioned  salaries  or 
pensions  given  for  the  purpose  of  enabling  persons  to  per- 
form duties  connected  with  the  public  service,  or  to  enable 
them  to  be  in  a  fit  state  of  preparation  to  perform  those 
duties.  In  Grenfell  y.  Dean  and  Canons  of  Windsor  {g) 
the  Master  of  the  Eolls  explained  the  true  reasons  for  this 
doctrine.  In  that  case  a  canon  of  Windsor  had  assigned 
the  canonry  and  the  profits  to  the  plaintift's  to  secure  a  sum 
of  money.  There  was  no  cure  of  souls,  and  the  only 
duties  were  residence  within  the  castle  and  attendance  in 
the  chapel  for  twenty-one  days  a-year.  In  giving  judg- 
ment for  the  plaintiffs  and  upholding  the  assignment,  the 
Master  of  the  Eolls  said:  "If  he  (the  Canon)  had  made 
out  that  the  duty  to  be  performed  by  him  was  a  public 
duty,  or  in  any  way  connected  with  the  public  service,  I 
should  have  thought  it  right  to  attend  very  seriously  to 

(/)  See  also  Bccldey  v.  Xcw-       v.  Toohe,  2  Sim.  192. 
land,  2  P.  W.  182;  and  Haricood  (y)  2  Bear.  554. 
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that  argument,  because  there  are  various  cases  in  Tvhich 
public  duties  are  concerned  in  Tvhich  it  may  be  against 
public  policy  that  the  income  arising  from  the  performance 
of  those  duties  shoidd  be  assigned ;  and  for  this  simple 
reason,  because  the  public  is  interested  not  only  in  the  per- 
formance from  time  to  time  of  the  duties,  but  also  in  the 
fit  state  of  preparation  of  the  party  having  to  perfonn 
them.  Sucli  is  the  reason  in  the  cases  of  haK-pay,  where 
there  is  a  sort  of  retainer,  and  "where  the  payments  which 
are  made  to  officers  from  tune  to  time  are  the  means  by 
which  they — being  liable  to  be  called  into  public  service — 
are  enabled  to  keep  themselves  in  a  state  of  preparation 
for  performing  their  duties."  So,  in  Davis  v.  Duke  of 
Marlborough  (A),  the  Lord  Chancellor  said  :  "A  pension 
for  past  services  may  be  aliened,  but  a  pension  for  sup- 
porting the  grantee  in  the  performance  of  future  duties  is 
inalienable." 

5.  Some  classes  of  property-  are  expressly  made  inalien- 
able by  statute.  Thus,  in  Davis  v.  Duke  of  Marlhoromjli, 
a  pension  was  granted  by  statute  to  the  duke  and  his 
successors  in  the  title  "for  the  more  honoiu-able  support 
of  the  dignities."  It  was  held,  that  the  object  of  parlia- 
ment being,  that  "it  should  be  kept  in  mind  that  it  was 
for  a  memento  and  a  2:)erpetual  memorial  of  national 
gratitude  for  public  services,"  it  was  inalienable. 

6.  Paj^,  pensions,  relief,  or  allowance  payable  to  any 
officer  of  her  Majesty's  forces,  or  to  his  widow,  or  to" any 
person  on  the  compassionate  list,  are  made  unassignable  by 
statute  («').  As  also  is  the  pay  of  seamen  in  the  navy  (/), 
and  of  half -pay  in  the  marine  forces  (A-) ;  but  it  would 
seem  that  the  righFto  pay  actually  due  at  the  date  of 
the   assignment  is   assignable  (/).     Salaries   or   pensions^ 


(A)  1  Sw.  74.  (/.■)  11    Geo.  4   &    1  WiU.    4, 

(0  4JuGr,eo.   3,.  sess.   2,  c.  25,       c.  20,  s.  47. 
ss.  1— 14r  {I)  lb.  s.  54. 

(J)  1  Geo.  2,  c.  14,  s.  7. 


30  DECLARED    TRUSTS. 

not  given  in  respect  of  public  services,  are  freely  assign- 
able («i). 


Art.  8. — The  Expressed  Object  of  the  Trust. 

a.  The  expressed  object  of  a  trust  must  be  sucli  as  is 
consistent  with  the  policy  of  the  law  (as  distin- 
guished from  mere  technical  rules  of  pleading  or 
tenure)  {a),  and  must  be  such  as  is  not  opposed 
to  any  statutory  enactment.  Where  a  trust  con- 
travenes these  principles,  it  will  not  vitiate  other 
trusts  or  pro\isions  in  the  settlement  unconnected 
with  such  illegal  object  (&),  but  will  itself  be 
wholly  void. 

/3.  The  chief  cases  in  which  trusts  have  been  held 
invalid  on  account  of  their  expressed  objects  being 
contrary  to  the  policy  of  the  law,  are  where  those 
objects  have  been  unreasonable  accumulations  (r) , 
or  perpetuities;  the  continued  personal  enjoyment 
of  property  in  derogation  of  the  rights  of  creditors 
under  the  bankruptcy  laws  (r/)  ;  restrictions  upon 
that  power  of  alienation  which  the  law  has  an- 
nexed to  the  ownership  of  property  (e) ;  the  pro- 
motion or  encoiu-agement  of  immorality  (/'),  fraud, 
or  dishonesty,  and  general  restraint  of  marriage  {(j) 

(in)  Fclstcl  V.  »SV.  Jolui's  College,  Jones,  4   Giff .    509 ;    Cochsedcje  v. 

10  B.  491;    and  for  other   cases  Cocksedge,  14  Sim.  244. 

bearing  on  assignments  of  sala-  (c)  Cadell v.  Palmer,  Ij.  C.  Conv. 

ries   and  pensions,  see   Stone   v.  360 ;   Griffiths  v.  Tcre,  ib.  430. 

Liddcrdale,  2  Anst.  533;  Arbuth-  {d)  Graves  v.  Dolphin,    1  Sim. 

not  V.  Norton,  5  Moore,  P.  C.  C.  66;  Snoirdo/iY.  Dales,  6  Sim.  524; 

219;    Carcw   v.    Cooper,   10   Jiu*.,  ii;w«r7o«  v. /i;o/'/«.so«,  IS  Ves.  429. 

N.  S.  429  ;  Alexander  v.  Dulce  of  (e)  Floi/er  v.  Fan/cs,  L.  R.,  8  Eq. 

JFcllington,  2  Russ.  &  My.  35.  115  ;  Si/kesv.  iSgkes,  L.  R.,  13  Eq. 

(ff)    Lew.    74;     Att.-Gen.    v.  56. 

Sands,    Hard.    494 ;    Faiclett    v.  (/)  Ddadwell  v.  Edwards,  Cro. 

Att.-Gen.    ib.    469;    Burgess    v.  Eliz.  509. 

TVhcate,  1  Ed.  595;  Dake  of  Nor-  [g]  See  per  Wilmot,  L.  C.  J., 

foWs  ease,  3  Ch.  Cas.  35.  in  Loiv  v.  Peers,  Wil.  Op.  &  Jud. 

{b)  H.  V.    W.  3  K.  &  J.  382;  375;  Morlcy\.  Pu-nnohhon,  2  Ha. 

Cartwright   v.    Carturight,    3   D.  570;     Lloyd  v.    Lloyd,     2    Sim., 

M.   &  Gr.   982;    Merry  weather  v.  N.  S.  255;  Story,  §  283. 
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(unless  of  a  second  marriage)  (h).  The  objects 
forbidden  by  statute  are  too  numerous  to  mention, 
but  tliose  Avhieh  cbiefly  arise  with  reference  to 
trusts  are  such  as  are  sinioniacal  or  in  derogation 
of  the  Mortmain  Acts. 

Illust. — 1 .  At  common  law  a  fee  simple  estate  could  not 
(except  by  executory  devise)  be  made  to  shift  from  one 
person  to  another,  but  before  the  Statute  of  Uses  the  same 
object  ■svas  gained  by  means  of  shifting  uses,  which  were 
then  mere  equitable  interests ;  and  by  means  of  that 
statute  it  was  rendered  allowable  at  law. 

2.  So,  again,  a  chattel  caunot  at  law  be  limited  to  one 
for  life,  with  remainder  to  another  absolutely.  But  the 
same  object  can  nevertheless  be  attained  through  the 
medium  of  a  trust  {i). 

3.  At  law  the  freehold  must  always  be  in  some  person 
in  esse,  which  is  often  expressed  by  sapng,  that  a  remain- 
der requires  a  particular  estate  to  support  it.  This  is, 
however,  a  ride  of  tenure,  the  reasons  for  which  do  not 
now  appty,  and  a  trust  imposed  upon  the  legal  owner  to 
deal  with  the  equitable  freehold  in  a  particular  way,  would 
be  perfectly  valid,  although  it  provided  for  a  period  of 
suspended  vesting — as,  for  instance,  a  trust  to  accumulate 
the  rents  and  profits  (/;). 

4.  But  if  the  trust  directed  the  trustee  to  accumidate  the 
income  for  a  period  exceeding  a  hfe  or  lives  in  being,  and 
twenty-one  years  afterwards,  then,  since  such  a  trust  would 
be  contrary  to  the  poiici/  of  the  counnon  law,  wliich  dis- 
coimtenances  such  unreasonable  accumulations,  the  whole 
trust  would  be  void  (/). 

{h)  3farplesY.BaiHlirldffe,lMad.  (/)  And  see   also  as  to  trusts 

590 ;  Zloi/cl  V.  Lloyd,  sup. ;  Graven,  wliich  would,  if  legal  estates,  be 

V.  Bradif,  L.  E,.,  4  Ch.  296;  and,  void  as  contrary  to  the  custom 

as  to  second  marriage  of  a  man,  of    a  manor,    Allen    v.    Bewseij, 

Allen  r.   Jackson,   L.   E.,    1   Ch.  L.  R.,  7  Ch.  Div.  453. 
Div.  399.  (;)   Cadell  V.  Palmer,  sup.  \  Mar - 

(i)  Lew.  75.  shall  v.  llollou-a>j,  2  Sw.  450. 
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5.  By  the  Thellusson  Act  (in)  the  common  law  period  was 
furtlier  restricted  to  tlie  life  or  lives  of  tlie  grantor  or 
grantors,  settlor  or  settlors  ;  or  (not  cmd)  twenty-one  years 
from  the  death  of  any  grantor,  settlor,  devisor,  or  testator  ; 
or  during  the  minorities  of  any  persons  who  shall  be 
living,  or  en  ventre  sa  mere,  at  the  time  of  the  death  of  the 
grantor,  settlor,  devisor,  or  testator ;  or  during  the  minori- 
ties of  any  persons  who,  under  the  instrument  directing 
the  accumulation,  would  for  the  time  being,  if  of  full  age, 
be  entitled  to  the  income  directed  to  be  accumulated.  The 
statute,  however,  does  not  extend  to  any  provision  for  pay- 
ment of  debts,  or  for  raising  portions  for  the  children  of 
the  settlor,  grantor,  or  devisor,  or  of  any  person  taking  any 
interest  under  the  instrument  directing  such  accumulations, 
nor  to  any  direction  as  to  the  produce  of  timber  upon  any 
lands.  It  might  perhaps  be  thought  that  by  analogy  to 
the  action  of  the  courts,  with  regard  to  trusts  which  trans- 
gress the  common  law  period,  a  trust  which  endeavoured 
to  go  beyond  the  period  allowed  by  the  statute  would  he 
wholly  void;  but  this  is  not  so.  The  statute  is  merely 
2)rohibito7'y  of  accimiidations  gomg  beyond  the  period  pre- 
scribed by  it,  and  being  in  derogation  of  a  common  law 
right,  is  construed  strictly ;  and  therefore,  as  accimiula- 
tions  which  exceed  that  period,  but  are  within  the  common 
law  period,  are  not  contrary  to  public  policy  as  defined  by 
coimnon  law,  such  a  trust  is  good  pro  tanto  («). 

6.  A  trust,  with  a  proviso  that  the  interest  of  the 
cestui  c[ue  trust  shall  not  be  liable  to  the  claims  of 
creditors,  is  void,  so  far  as  the  proviso  is  concerned ;  and 
if  it  can  be  only  ascertained  that  the  cestui  que  trust 
was  intended  to  take  a  vested  interest,  the  mode  in  which, 
or  the  time  when,  he  was  to  reap  the  benefit,  is  imma- 
terial,   and   the   entire  interest  may   either  be   disposed 

(;h)  39  &  40  Geo.  3,  c.  98.  Shaiv  v.  Rhodes,  1  M.  &  C.  135; 

(«)  See  Griffiths  v.  Vere,  sup.  ;  Crawley  v.  Crawley,  7  Sim.  427; 

Lonrjdon  v.  Simpson,  12  Ves.  295;  Att.-Gen.  v.  Fouldcii,  3  Ha.  555. 
Saley  y.  Bannister,  4  Mad.  275; 
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of  by  tlie  act  of  the  cestui  que  trust,  or  may  enui'e  for  tlie 
benefit  of  his  creditors,  under  the  operation  of  the  bant- 
ruptcy  law(o).  The  question  generally  depends  upon 
whether,  on  the  decease  of  tlio  cestui  que  trust,  his  execu- 
tors would  have  a  right  to  call  upon  the  trustees  retrospec- 
tively to  account  for  the  arrears  (p).  Of  coui'se,  however, 
a  trust  to  A.  until  he  becomes  bankrupt,  or  aliens  the  pro- 
perty, and  then  over  to  B.,  is  good  (fj) ;  but  a  man  cannot 
make  a  voluntary  settlement  upon  himself  until  bankruptcy, 
and  then  over  (>•),  although  ho  can  do  so  by  an  ante- 
nuptial marriage  settlement,  where  it  woiild  be  presimied 
to  be  j)art  of  the  wife's  terms  of  the  marriage  bargain. 

7.  Trusts,  framed  with  the  object  of  preventing  the 
barring  of  entails,  or  imposing  restrictions  on  alienation  of 
property,  are  contrary  to  the  policy  of  the  law,  and  are 
therefore  void  (s),  with  the  single  exception  that  trusts 
limiting  the  power  of  married  women  to  alienate  their 
separate  property  during  coverture,  are  regarded  as  valid. 

8.  AMiere  a  man  hj  deed  creates  a  trust  in  favour  of 
future  illegitimate  children  (putting  aside  the  objection 
as  to  want  of  certainty  in  the  cestui  que  trust),  the  trust 
will  be  void  as  being  contrary  to  public  policy,  and  con- 
ducive to  immorality  {t). 

9.  (Similarly,  a  trust  by  will,  in  favour  of  the  future 
illegitimate  children  of  another,  would  clearly  be  a  direct 

(o)  Lew.  87.   For  example,  see  Beav.    181;  Re  Pearson,   L.   R., 

Younghusbcoul  v.  Gisborne,  1  Coll.  3  Ch.  Div.  807. 

400;   Green  Y.  Sjncer,  1  R.  &  M.  (s)  Tloycr  v.   Banks,  L.   R.,   8 

395;   Graves  Y.   Dolphin,   1   Sim.  Eq.   115;  Si/kes  v.  S>jkes,'Li.  E,. 

66  ;  I'iercy  v.  Roberts,  1  M.  &  K.  13  Eq.  56;  and  as  to  alienation 

4;  Snmcdon  y.  Dales,  6  Sim.  524.  Snoirdon  v.    Dales,   6    Sim.    524 

{p)  See  Re  Saunderson^s  Trusts,  Greeny.  Spicer,  1  R.   &  M.  395 

3  K.  &  J.  497.  Graves   v.    Dolphin,    1    Sim.    66 

[q)  See  Blllson  y.  Crofts,  L.  R.,  Brandon  y.  Robinson,  18  Ves.  429 

15  Eq.  314  ;    Re  Abvtjn's  Trusts,  Ware  v.   Cann,  10  B.  &  C.  433 

L.  R.,    16   Eq.    585,    and   cases  Hoody.  Oglandvr,  34  B.  513. 

therein  cited.  {t)   Bladwell  v.   Edwards,   Cro. 

(;■)  Higginbottom  v.   Holme,   19  EHz.    509;    Moo.   430;    and   see 

Ves.   88;    Ex  pi«rte  Hodgson,   ib.  per  Mellish,  L.  J.,  in  Ocelestony. 

208;    Knight  v.  Brown,   7  Jur.,  Fullalove,  L.  R.,  9  Ch.  147. 
N.  S.  894 ;  Brooker  v.  Fearson,  77 

U.T.  D 
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encouragement  to  such  otlier  to  continue  Ms  illicit  inter- 
course after  tlie  testator's  death,  and  woidd  he  therefore 
\oid{u). 

10.  But,  in  Occleston  v.  FuUalove{v),  a  testator  by  his 
•will  gave  a  share  of  the  proceeds  of  his  residuary  estate  to 
his  reputed  children,  Catherine  and  Edith,  "and  all  other 
cliildren  which  I  may  have,  or  he  reputed  to  have,  by  the 
said  M.  L.,  now  born,  or  hereafter  to  be  born."  This  gift 
in  favour  of  future-born  children  was  held  valid,  and  Lord 
Justice  James  said  :  "  If  there  be  any  inducement  to  wrong, 
the  law  can  and  does  deal  with  it.  If  there  be  a  covenant 
for  a  tiu'pis  causa,  the  covenant  is  void.  If  there  be  an 
iUicit  condition,  precedent  or  subsequent,  to  a  gift,  it  either 
avoids  the  gift  or  becomes  itself  void.  If  the  gift  recj[uires 
or  implies  the  continuation  of  wi'ong-doing,  that  is  in  sub- 
stance a  condition  of  the  gift,  and  falls  within  the  rvde  of  ■ 
the  condition.  But  how  can  that  apply  to  an  instrument 
like  a  will,  with  reference  to  gifts  taking  effect  at  the  death 
in  favoiu'  of  persons  then  in  existence?"  And  Lord  Justice 
Mellish  said :  "In  the  present  case,  the  will  being  the  will 
of  the  putative  father  liimseK,  it  is  unpossible  that  it  can 
encourage  an  immoral  intercoiu'se  after  his  death.  If  the 
bequest  is  to  be  held  to  be  contrarj-  to  public  policy,  it 
must  be  because  it  tended  to  promote  an  immoral  inter- 
coiu'se  in  his  lifetime.  There  was  no  evidence  that  M.  L. 
knew  that  the  will  was  made ;  and  if  she  did  know  it,  she 
must  also  have  known  that  it  could  be  revoked  at  any 
moment.  Then,  can  it  be  said  that  the  testator  himself 
would  be  encouraged  in  immoraHty  by  ha^-iug  the  power 
to  make  a  will  in  favour  of  his  future  cliildi-en.  I  cannot 
see  that  he  would ;  or,  at  any  rate,  I  think  that  this  is  too 
imcertain  to  be  made  a  ground  of  decision.  I  am  of 
opinion  that  a  will  no  more  comes  into  operation  for  the 
purpose  of  promoting  immoralit}',  or  for  effecting  some- 

(m)  Metham  v.  Bide  of  Devon,       ]ish.,'L.J.,Occlesto>iY.FullaIove,sup. 
1  P.  "W.  529 ;  and  see  per  Mel-  {i-)  Sup. 
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tiling  contrary  to  public  policy  during  a  testator's  lifetime, 
tlian  it  does  for  any  other  purpose." 

1 1 .  A  trust  to  take  effect  upon  the  future  separation  of 
a  husband  and  "wife  is  void,  as  being  contrary  to  public 
morals  (x) ;  but  a  trust  in  reference  to  an  immediate  sepa- 
ration, already  agreed  upon,  is  good  and  enforceable  (y). 
If,  however,  the  separation  does  not  in  fact  take  place,  the 
trust  becomes  wholly  void  (::).  The  reason  of  all  this  is  at 
once  obvious,  when  we  consider  that  a  provision  for  hus- 
band or  wife,  to  take  effect  upon  a  future  separation,  is  a 
direct  encouragement  to  misconduct,  which  may  eventuate 
in  a  separation ;  whereas,  when  a  separation  is  actually 
agreed  on — when  both  parties  have  decided  that  they  will 
no  longer  remain  together — there  can  be  no  encouragement 
to  marital  misconduct  in  agreeing  to  the  distribution  of 
their  income  in  a  particular  manner  and  for  their  mutual 
benefit  and  advantage. 

12.  AVhere  property  is  settled  in  trust  for  a  woman  until 
she  marry  a  man  with  an  income  of  not  less  than  500/. 
a-year  («),  or  imtil  she  marry  any  person  of  a  particular 
trade  {b),  and  then  over  in  trust  for  another,  the  latter  trust 
is  bad,  as  its  object,  as  gathered  from  its  probable  result(e), 
is  to  restrain  marriage  altogether. 

13.  If,  however,  the  trust  over  is  to  take  effect  only  upon 
the  first  cestui  que  trust  marrying  a  particular  person,  it 
would  be  good,  as  it  would  not  be  in  general  restraint  of 
marriage  (r/). 

14.  So  where  (e)  a  person  by  her  will  gave  her  residuary 
estate  to  trustees,  upon  trust  to  pay  the  income  to  her 

{x)  Westmeath  v.   Westmeath,   1  [a)  Sm.    E.    &  P.    Prop.    80 ; 

Dow.,    N.    S.    519;    Proctor   v.  Stoiy,  280—283. 

Robinson,  15  W.  R.  138.  {h)  lb. 

{>/)  Wilson  V.  IFllson,  1  H.  L.  {c)  lb.;  and  Story,    274—283; 

Cas.  538;  5  H.  L.  Cas.  40;    Van-  IJoi/dv.  Zloi/d,  2  Sim.  N.  S.  255. 

slttart  V.    Yanslttarf,   2  D.    &  J.  {d)  Sm.    R.    &  P.  Prop.    81— 

249;  Jodrcll  v.    Jodrcll,  9  B.  45;  107. 

and  see  14  B.  397.  {e)  Allen  v.  Jackson,  L.  R.,   1 

(;)  Bindleij  v.  Mulloneij,  L.  R.,  Ch.  Div.  399. 
7  Eq.  343. 

D  2 
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nephe-R"  and  ids  wife  (tlie  testatrix's  niece)  for  tlieir  joint 
lives  and  the  life  of  tlie  survivor,  -with  a  gift  over  (in  tlie 
event  of  tlie  nepliew  surviving  and  marrying'  again)  in 
trust  for  tlie  children  of  her  said  niece,  and  in  defaidt  of 
such  children,  for  the  children  of  the  testatrix's  sister,  it 
■was  held  that  tlie  gift  over  was  good ;  and  Mellish,  L.  J., 
in  .delivering  his  judgment,  said:  "It  has  heen  said  with 
respect  to  this  rule  against  restraint  of  marriage  that  it 
has  no  foundation  on  any  principle  ;  that  it  has  nothing  to 
do  with  public  policy,  hut  that  it  is  a  positive  rule  of  law, 
adopted  nobody  can  tell  why;  and  that,  because  it  is  a 
positive  rule  of  law,  adopted  nobody  can  tell  for  what 
reason,  and  without  any  regard  to  public  jiolic}-,  therefore 
it  is  impossible  to  make  an  exception  to  it,  and  that  the 
eoui-t  can  do  notliing  with  it  but  carry  it  out.  I  cannot 
asrree  Avitli  tliat.  It  mav  be,  no  doubt,  that  in  these 
modern  times  we  should  not  for  the  first  time  estabKsh 
such  a  rule  of  public  policy,  but  of  coiu'se  if  a  rule  lias 
been  established  as  a  ride  of  laAv  because  it  was  thought 
agreeable  to  public  j^olicy  and  to  the  interests  of  the  nation 
at  the  time  it  was  established,  it  may  be  that  the  court 
cannot  alter  it  because  circumstances  have  altered.  ...  If 
then  there  was  such  a  ride  of  public  policy,  we  are  to  con- 
sider how  does  that  ride  apply  to  second  marriages?  It 
has  never  been  decided  that  it  applies  to  second  marriages. 
...  It  appears  to  me  very  obvious  that,  if  it  is  regarded 
as  a  matter  of  policy,  there  may  be  very  essential  distinc- 
tions between  a  first  and  a  second  marriage ;  at  any  rate 
there  is  this,  that  in  the  case  of  a  second  marriage,  whether 
of  a  man  or  a  woman,  the  person  who  makes  the  gift  may 
have  been  influenced  by  his  friendship  towards  the  wife  in 
the  one  case,  and  towards  the  husband  in  the  other  case ; 
that  is  to  say,  regarding  the  case  of  some  member  of  tlu^ 
husband's  famil}-,  he  maj-  make  a  gift  to  the  husband  for 
life,  and  then  make  a  gift  to  the  wife  because  she  is  the 
wife  of  that  particidar  husband,  and  because  he  thinks  it 
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is  more  for  the  benefit  of  tlie  cliildi'en  that  the  wife  shoiikl 
liave  the  money  wliile  tlie  cliildren  are  young  rather  than 
tliat  tlie  eliihlren  shoukl  have  it." 


Art.  9. — Necessity  or  of//rrn-isc  of  Writinfj  and 
Signature. 

a..  All  declarations  of  trust  of  freehold,  copyhold  (r/), 
or  leasehold  [h)  lands,  tenements,  or  hereditaments, 
must  be  manifested  and  proved  by  some  writing, 
or  by  a  last  will,  sliowing-  clearly  what  the  intended 
trust  is,  or  referring  to  some  other  document  which 
shows  clearly  what  the  trust  is ;  and  the  declaration 
of  trust  (but  not  necessarily  any  other  writing  re- 
ferred to  thereby)  must  be  signed  by  the  party  who 
is  by  law  enabled  to  declare  the  trust,  or  else  it  is 
wholly  void  (r)  :  Provided  that  the  rule  does  not 
apply  where  it  would  operate  so  as  to  effectuate  a 
fraud  {(I).  Where  the  legal  estate  is  vested  in  a 
trustee  for  an  absolute  beneficial  owner,  the  latter 
is  the  proper  party  to  declare  the  trust  {e). 

/3.  Declarations  of  trust  of  personalty,  other  than 
chattels  real,  may  be  made  by  word  of  mouth  (_/'). 

Illust. — 1.  In  Foster  v.  Hale,  a  gentleman  named  Burdon 
had  a  share  in  a  colliery,  and  the  suit  was  for  the  piu'pose 
of  fixing  a  trust  upon  his  share  for  the  benefit  of  his  part- 
ners in  a  bank,  in  which  he  was  also  concerned.  Lord 
Alvanley,  after  conunenting  upon  the  conduct  of  the 
plaintiffs,  said:  "But  it  is  insisted,  that  though  their 
names  do  not  appear  upon  the  lease,  nor  that  they  pub- 
licly,  even  by  incxuiry,  ever  busied  themselves  about  the 

(«)  Withers  v.    Withers,  Amb.  (f)  Krouhcim  v.  Johnson,  L.  R., 

152.  7  Ch.  Div.   60;   Tiernci/ y.  Wood, 

(b)  Foster  v.  ITale,  3  Ves.  696.  19  B.  330;  Rudkin  v.  JDolman,  35 

(c)  Statute  of  Frauds,  29  Car.  2,  L.  T.  791. 

c.  3,  s.  7.  (/)  McFadden  v.  Jenkins,  1  Ph. 

{d)  See  per  Lord  "VVestbury  in  157;  Hawkins  v.  Gardner,  2  Sm. 

JlPCon/iick  V.    Grogan,   L.    R.,   4  &  G.   451;  Benbow  v.    Townsend, 

H.  L.  82 ;  Strickland  v.  Aldridge,  1  M.  &  K.  506  ;  Middkton  v.  Fol- 

9  V.  219.  lock,  L.  R.,  4  Ch.  Div.  49. 
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colliery ;    yet  in  fact   an   agreement  took  place  that  he, 
Burdon,  should  be  a  trustee  as  to  his  share  for  them  (the 
plaintiffs)  and  himself,  in  equal  shares.     They  say  they 
can  make  it  out  satisfactorily  to  the  coiui;  and  -^ithin  the 
Statute  of  Frauds,  and  that  not  hy  any  formal  declaration 
of  trust,  but  by  letters  under  his,   Burden's,    hand,   and 
signed  hy  him,  in  which  they  allege  he  admitted  himself 
such  trustee,  and  that,  under  the  true  meaning  of  the 
statute,  it  is  sufficient  if  it  ajipears  in  writing  under  the 
hand  of   a  person  having  a  right  to  declare   himself   a 
trustee,  and  that  is  a  formal  declaration  of  trust.     It  was 
contended  for  the  defendants  that  there  is  great  danger  in 
taking  a  declaration  of  trust  arising  from  letters  loosely 
speaking  of  trusts,  which  might  or  might  not  be  actually 
and  definitely  settled  between  the  parties  with  such  expres- 
sions as  '  oui','  'your,'  i&c,  intimating  some  intention  of  a 
trust ;    that  upon  such  grounds  the   court  may  be  called 
upon  to  execute  a  trust  in  a  manner  ver}-  different  from 
that  intended,  and  that  it  is  absolutely  necessaiy  that  it 
should  be  clear  from  the  declaration  what  the  trust  is. 
That  I  certainly  admit.    The  question,  therefore,  is,  whether 
sufficient  appears  to  prove  that  Burdon  did  admit  and  ac- 
hnoidedye  himself  a  trustee,  and  whether  the  terms  and  con- 
ditions on  which-  he  was  a  trustee  sufficiently  appear.     I  do 
not  admit  that  it  is  absolutely  necessary  that  he  should  have 
been  a  trustee  from  the  first.     It  is  not  required  by  the  statute 
that  a  trust  should  be  created  by  a  writing  ....   but  that  it 
shall  be  manifested  and  proved  by  writing  ;  plainly  meaning 
that  there  shoidd  be  evidence  in  wi'iting,  proving  that  there 
was  such  a  trust.     Therefore,  unquestionably,  it  is  not  ne- 
cessarily to  be  created  by  writing,  but  it  must  be  evidenced 
by  writing,  and  then  the  statute  is  complied  with.    I  admit 
that  it  must  be  proved  in  toto,  not  only  that  there  was  a 
gift,  but  what  that  gift  was." 

2.  In  Smith  v.  Mattheivs{g)  the  husband  of   one  Mrs. 
{g)  3DeG.,F.  &  J.  139. 
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INIattliows,  being  a  person  of  dissolute  haLits,  got  into 
difficulties  ;  and  thereupon,  one  Clark,  tlie  brother  of  Mrs. 
Matthews,  entered  into  an  arrangement  -sdth  Matthews, 
whereby  the  latter  conveyed  to  him  certain  real  property, 
and  a  certain  business,  in  consideration  of  his  undertaking 
to  pay  off  all  his,  Matthew's,  debts.  Clark  entered  iiito 
possession,  and  carried  on  the  business  for  the  benefit  of 
Ids  said  sister  and  her  childi-en.  There  was  no  explicit 
and  formal  declaration  of  trust  by  Clark,  Ijut  from  several 
letters  it  appeared  that  Clark  considered  that  he  held  the 
property  "  for  the  benefit  of  Mrs.  Matthews  and  her 
family ;"  and  by  a  memorandum  given  to  the  mortgagee, 
upon  paying  off  the  mortgage  on  the  property,  it  was  ex- 
pressly stated  that  the  title  deeds  had  been  handed  ovQr  to 
(Hark  "as  the  trustee  of  the  real  and  personal  estate  of 
Mrs.  Matthews."  Clark  ha\'iug  died  intestate,  the  lands 
descended  at  law  to  Mrs.  Matthews  as  his  heir-at-law,  and 
thereupon  her  husband  tried  to  get  possession  of  them  jure 
niariti.  In  order  to  resist  this  attempt,  it  was  contended 
that  Clark  had  constituted  himself  a  trustee  for  Mrs. 
Matthews  and  her  children,  and  that  the  property  there- 
fore devolved,  burdened  with  the  trust.  Lord  Justice 
Turner,  however,  held  that  the  trust  was  not  expressed 
with  sufficient  certainty  in  any  of  the  docmnents,  and  said, 
"  it  must  be  manifested  and  proved  by  writing,  signed  as 
required,  what  the  trust  is ;   .   .   .  the  main  reliance  was 

placed  on  the  memorandum  ; but  I  think  it  by  no 

means  improbable  that,  in  speaking  of  himself  as  trustee 
in  that  memorandum,  Clark  may  have  meant  no  more  than 
that  he  considered  himself  a  trustee  ^"ith  reference  to 
the  duty  which  he  had  undertaken  for  the  paj-ment  of 
Matthews'  debts ;  and  at  all  events  the  memorandimi  does 
not  show  what  was  the  trust  to  which  it  refers,  and  I 
think,  therefore,  that  no  trust  in  favour  of  Mrs.  Matthews 
can  be  founded  upon  it." 

3.  In  Kilpin  v.  Kilpin  {h)  a  person  transferred  stock  into 
(A)  1  M.  k  K.  521. 
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the  name  of  an  illegitimate  daiigliter  and  her  husband 
and  their  two  eldest  cliildren,  and  by  parol  declaration, 
confii'med  by  an  unsigtiecl  entry  in  a  memorandum  book, 
declared  that  such  investments  were  to  be  for  the  benetit  of 
all  his  daughter's  cliildren.  Held  a  good  declaration  of 
trust,  as  the  stock  was  mere  personalty. 

4.  So  in  McFadden  v.  JenJdns  (/)  a  creditor  desired  his 
debtor  to  hold  the  debt  in  trust  for  A.  The  debtor  ac- 
quiesced, and  paid  over  part  of  the  money  to  A. ;  and  it 
was  held  that  the  creditor  had  made  a  valid  declaration 
of  trust,  and  had  constituted  the  debtor  a  trustee  of  the 
debt  for  A. 

5.  But  where  a  father  is  induced  not  to  make  a  will  by 
statements  of  his  heir  presimaptive,  that  the  latter  would 
make  suitable  provision  for  his  immediate  relatives,  the 
court  considers  that  that  is  a  fraud,  and,  notwithstanding 
the  statute,  Avill  oblige  the  heir  to  make  a  provision  in 
conformity  with  his  implied  obligation  {k).  For,  as  was 
said  by  Lord  Westbury,  in  McCormick  v.  Groga7i{l),  "  the 
court  has  from  a  very  early  period  decided  that  even  an 
act  of  parliament  shall  not  be  used  as  an  instrument  of 
fraud ;  and  if  in  the  machinery  of  effectuating  a  fraud  an 
act  of  parliament  intervenes,  a  court  of  equity,  it  is  true, 
does  not  set  aside  the  act  of  parliament,  but  it  fastens  upon 
the  individual  who  gets  a  title  under  that  act,  and  imposes 
upon  him  a  personal  obligation,  because  he  applies  the  act 
as  an  instrinnent  for  accomplishing  a  fraud.  In  this  way 
a  court  of  equity  has  dealt  witli  the  Statute  of  Frauds,  and 
in  this  manner  also  it  deals  with  the  Statute  of  Wills ;  and 
if  an  individual  on  his  deathbed,  or  at  any  other  time,  is 
persuaded  by  his  heir-at-law  or  next  of  kin  to  abstain  from 
making  a  will,  or  if  the  same  individual,  having  made  a 
will,  communicates  the  disposition  to  the  person  on  the 
face  of  the  will  benefited  by  that  disposition,  but  at  the 

(i)  1  Ph.  153.  9  V.  219. 

(k)  Scllack   V.    Harris,    o   Vin.  (/)  L.  E.,  4  H.  L.  82. 

Ab.  521;   Strickland  Y.  Aldridcje, 
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samo  timo  says  to  tliat  individual  that  ho  lias  a  purpose  to 
answer  which  h^  has  not  expressed  in  the  Avill,  but  wliich 
]io  depends  upon  the  disponee  to  carry  into  effect,  and  the 
disponoo  assents  to  it,  either  expressly  or  by  any  mode  of 
action  Avhich  the  disponee  knows  must  give  to  the  testator 
the  impression  and  belief  that  he  fully  assents  to  the  re- 
(piost,  tlien  undoubtedly  the  heir-at-law  in  one  case,  and 
the  disponee  in  the  other,  will  Ijo  converted  into  trustees, 
simply  on  the  principle  that  an  individual  shall  not  be 
benefited  l)y  his  own  personal  fraud." 
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SUB-DIVISION  III. 
Validity  of  Declared  Trusts. 


Art.  10. —  JF/to  may  he  a  Settlor. 

Every  person  who  can  liold  or  dispose  of  any  legal  or 
equitable  {a)    estate   or  interest   in  property  may 
create  a  trust  in  respect  of  such  estate  or  interest. 
Illtjst. — 1.  Practically  speaking-,  an  infant  caunot  now 
effectually  dispose  of  property  so  as  to  bind  himself ;  and, 
therefore,  caunot  in  general  make  an  irrevocable  settle- 
ment.   Ho^vever,  males  over  the  age  of  twenty  and  females 
over  the  age  of  seventeen  years  can  now  upon  marriage, 
with  the  approbation  of  the  High  Court  (acting  in  pur- 
suance of  the  power  given  to  it  by  the  statute  18  &  19  Viet, 
c.   43,   exidaiued  by  23   &  24  Vict.  c.   83),   make  binding 
settlements  of  real  and  personal  estate  belonging  to  them 
in  possession,  reversion,  remainder,  or  expectancy. 

2.  A  married  woman  cannot  in  general  dispose  of  her 
property  without  the  consent  and  joinder  of  her  husband, 
and  in  accordance  with  the  profusions  of  the  Fines  and 
Eecoveries  Abolition  Act.  But  with  regard  to  property 
which  is  her  separate  ju'operty  iu  equit}-,  either  under  a 
settlement  or  the  Married  Women's  Property  Act,  1870, 
she  is  considered  a  feme  sole,  and  may  therefore  either  dis- 
pose of  it  or  settle  it  (unless  restrained  from  anticipating 
it)  (b).  So,  again,  she  may  dispose  of  property  over  which 
she  has  a  general  power  of  appointment,  and  her  hus- 
band's concurrence  is  not  necessary  (c) ;  and  as  she  can 

(a)  Gilbert  v.   Overton,  2  H.   &  (c)  Burnet  v.  Ma?in,  1  Vez.  loG; 

M.  110;  Keleivlch  v.  Mannimj,  1  Wrlfjht  v.  Lord  Cadoc/an,  2  Eden, 

Hare,  464 ;  Donaldson  v.  Donald-  239 ;  Doe  d.  Blomfe'ld  v.  Eyre,  5 

son,  Kay,  711.  C.    B.    713;    Lady  TraveVs   case, 

{b)  See   judgment  in   Xoble  v.  cit.  3  Atk.  711. 
Willock,  L.  K.,  8  Ch.  787. 
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dispose  of  it,  so  also,  in  accordance  "svitL  the  ride,  slie  can 
create  a  trust  in  respect  of  it  (y). 

3.  A  convict  wliile  such  (/.  e.  mitil  he  has  worked  out 
liis  sentence  or  been  pardoned)  is  incapable  of  disposing 
of  his  property ;  and,  consequently,  cannot  create  a  valid 
trust  in  respect  of  it  (.~). 


AiiT.  11. —  Who  inaij  he  a  Cestui  que  trust. 

Every  person  who  can  hold  property  may  lawfully  be 
a  cestui  que  tinist  of  it  (a)  ;  but  a  cestui  que  trust 
must  be  a  liuman  being  or  beings  (b) . 

Illust. — 1.  A  corporation  cannot  be  cestui  que  trust  of 
lands  without  licence  under  the  Mortmain  Acts(c),  for 
without  such  licence  it  cannot  hold  lands,  and  therefore 
cannot  take  through  the  medium  of  a  trust. 

2.  tSimilarh',  before  the  act  33  Vict.  c.  14,  an  alien,  as 
he  could  hold  property  against  everyone  except  the  crown, 
could  also  be  cestui  que  trust  of  land  as  against  everj'one 
except  the  crown  (d) ;  but  as  he  could  not  take  a  legal 
estate  by  operation  of  law,  so  likewise  he  coidd  not  be  a 
cestui  c[ue  trust  by  act  of  law  (e).  As  the  above  act  is  not 
retrospective,  it  would  seem  that  aliens  who  acquired  lands 
anterior  to  the  passing  of  the  act  are  not  protected  by  it, 
and  that  the  crown  is  entitled  to  all  lands  of  which  they 
are  cestui  Cjue  trust  (/). 

3.  A  trust  for  keeping  up  family  tombs  is  void,  because 
there  would  be  no  human  cestui  que  trust  (y).  A  ti-ust,  on 
the  other  hand,  for  keeping  up  a  church  might  be  valid  as 

{>/)  See  judgmeut  of  WestbiiTT,  L.   R.,    14   Eq.    45;   Bauson   v. 

L.    C,    in   Taylor   v.    Meads,   34  ^inall,  L.  R.,  18  Eq.  104. 

L.  J.,  Ch.  203;   13  W.  R.  394.  {c)  Lew.  40. 

(s)  33  &  34  Vict.  c.  23.  {d)  Barrow  v.  Wadhin,  24  B.  1; 

{a)  Lew.  39.  Ritson  v.  Stordy,  3  Sm.  &  GifF. 

[b)  Eickard  v.    Eobson,    31    B.  230;   Shar})  v.  St.  Saveur,  L.  R., 

244;  Lloyd\.  Lloyd,  2  Sim.,  N.  S.  7  Ch.  351. 

255  ;     Tliomjtson   v.    Shakespeare,  (e)  Calvin''s  case,  7  Rep.  49. 

.Tohns.  612;  Foivler  v.  Fowler,  33  (J')  S/iarp  y.  St.  Saveur,  sap. 

B.  616;  FiskY.  Att. -Gen.  Tj.Ii.,  {g)  Eickard  v.    Eobson,   31   B. 

4   Eq.    521;    Hunter  v.    Bullock,  244. 
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a  charity,  as  it  would  be  iu  reaKty  a  trust  for  the  benefit 
of  the  congregation  (h). 

AiiT.  12. —  Validiiij  as  heticcoi  Settlor  and  Cestui  que 
trust. 

A  settlor  cannot  revoke  or  vary  a  voluntary  trust  {a) 
(and,  a  fortiori,  a  trust  based  upon  valuable  con- 
sideration), .unless  there  has  been  some  fraud  or 
undue  influence  exercised  to  induce  him  to  create 
the  trust  (^),  or  unless  he  executed  the  settlement 
in  ignorance  of  its  legal  effect  (c)  ;  and  not  even 
then,  if  he  has  acquiesced  in  or  acted  upon  the 
settlement  after  the  iniluence  has  ceased  or  after 
he  has  become  aware  of  the  legal  effect  of  the  set- 
tlement {d).  And  unless  there  is  at  least  a  meri- 
torious consideration,  it  will  in  general,  and  par- 
ticularly where  the  cestui  que  trust  stood  in  the 
relation  of  parent  {e),  guardian,  counsel,  solicitor, 
doctor,  priest,  or  trustee  (./')  to  the  settlor,  be  in- 
cm)ibent  upon  the  cestui  que  trust  to  prove  that  all 
the  provisions  are  proper  and  usual,  or  if  there  are 
any  unusual  provisions  that  they  were  brought  to 
the  knowledge  of  and  were  understood  by  the 
settlor  {(j) .  No  general  rule  can  be  laid  down  as 
to  what  are  proper  and  usual  provisions,  but  a 
power  of  revocation  is  not  essential  {g) . 

Illttst. — 1.  A  father  transferred  a  sum  of  stock  into  the 
joint  names  of  his  son  and  of  a  banker,  and  told  the  latter 

(/()  Hoare   v.    Osborne,   L.    R.,  ■where  a  provision  for  daiighters 

1  Eq.  o8o;  Re  Riglei/s  Trusts,  1  was  omitted  by  the   engrossing 

W.  R.  342.  clerk,  Re  Banicll,  L.   R.,   1   Ch. 

(«)  (Jrahhc  v.  Crabbc,  1  M.  &  K.  Div.  375 ;  and  see  Clarke  v.  Glrd- 

606;  Sid/nouthy.  Sidmonth,  2  B.  icood,  L.  R.,  7  Ch.  Div.  9. 

455.  (d)  Davies  v.  Davies,  L.   R.,  9 

(b)  Osmond  v.  Fitzroy,  3  P.  W.  Eq.  468,  and  cases  cited. 
129;  Huguenin  v.  Bascki/,  14  V.  (c)  Backs  y.  JJarics,  siq). 

273;  Bent  v.  Bennett,  4'M.  &  C.  (/')  Hylton  v.   nyUon,   2   Vez. 

277;  Hoghton  v.  Hoqhton,   15  B.  547;  Hunter  v.  Atldm,  ZM.  &  K. 

299;   Coohev.  Lanwt'te,\b'B.2U.  113;    Tate  v.   inUlamson,!..  R., 

(c)  Fhilllps  V.  MuUings,  L.  R.,  2  Ch.  55. 

7  Ch.   244;  Fanshaice  v.   Wehbg,  [g)  riiilUps  v.  MulUngs,  sup. 

30  B.  343  ;  and  see  as  to  mistake 
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to  cany  tlie  dividends  to  tlio  son's  account ;  the  father  suh- 

scqucntly  made  a  codicil  to  his  will,  attempting  to  f[ualify 

the  trust  thus  declared.   The  Master  of  the  Eolls,  however, 

said  :   ''If  the  transfer  is  not  amhiguous,  hut  a  clear  and 

unequivocal  act,  I  must  take  it  on  the  authorities,  tliat  for 

explanation  there  is  plainly  no  place.     If,  then,  it  cannot 

he  admitted  to  explain,  still  less  can  it  he  allowed  to  cj^ualify 

the  operation  of  the  previous  act,  the  transfer  being  held 

an  advancement,  nothing  contained  in  the  codicil,  nor  any 

other  matter  ex  post  facto,  can  ever  be  allowed  to  alter  what 

has  been  already  done  "  (/). 

2.  In  Phillips  v.  Mullings  (A-)  the  facts  were  these :    A 

young  man  of  improvident  habits,  being  entitled  to  a  sum 

of  money,  was  induced  by  the  trustee  of  the  money  and  by 

a  solicitor  to  execute  a  settlement,  by  which  he  assigned  a 

part  of  the  money  to  trustees  upon  trust  to  invest  and  to 

pay  him  during  his  life  the  income  thereof  as  they  should 

think  fit,  and  after  his  death  upon  trust  for  his  wife  and 

children  (if  any),  and  in  default  thereof  and  subject  thereto 

upon  trust  for  certain  of  his  cousins.     There  was  no  power 

of  revocation  or  of  appointment,  nor  a  power  to  nominate 

new  trustees ;  the  deed  was,  however,  fully  explained  to 

him  before  its  execution,  and  his  attention  called  to  the 

particular  clauses.     Some  years  afterwards  he  attempted  to 

upset  this  deed,  but  the  court  held  that  it  was  irrevocable, 

Lord  Hatherley  saving :   "It  is  clear  that  anyone  taking 

any  advantage  under  a  voluntary  deed  and  setting  it  uj) 

against  the  donor  must  show  that  he  thorougUy  understood 

vv^hat  he  was  doing ;  it  cannot,  however,  be  laid  down  that 

such  a  deed  would  be  voidable  unless  it  contained  a  power 

of    revocation"  (^).      This   case   would  seem  to   greatly 

modify  the  decisions  in  Cuutfs  v.  Acivortli  {m),  Wollaston  v. 

Trihe  («),    and  Everitt   v.  Everitt  (o),   the  latter  of  which 

(i)   Crahhc  v.  Crahhc,  sup.  L.  R.,  8  Ch.  329. 
\k)  Siq}.  (m)  L.  R.,  8  Eq.  558. 

(/)  See  also  HofjMon  x.  Eogh-  {>/)  L.  R.,  9  Eq"  44. 

Ion,  15  B.  278  ;  aud  Mall  v.  Hall,  (o)  L.  R.,  10  Eq.  405. 
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"would  seem,  to  liave  been  practically  overruled,  tlie  eireuni- 
stances  being  the  same  as  iu  Phillijjs  v.  Mulling s  (TvitL.  the 
exception  that  the  settlor  "was  a  young  and  inexperienced 
girl  instead  of  a  dissolute  3'oung  man),  and  the  decision 
exactly  opposite. 

3.  On  the  other  hand,  in  the  leading  case  of  Hugueniny. 
Bascley  (^j),  "where  a  "wido"w  lady,  very  much  under  the 
influence  of  a  clergyman,  made  a  voluntary  settlement  in 
his  favour',  it  "was  held  to  be  invalid. 

4.  So,  "where  a  father  induced  a  young  son,  "who  "was 
still  under  his  roof,  and  subject  to  his  influence,  to  make  a 
settlement  in  favour  of  his  step-brothers  and  sisters,  it  "was 
held,  that  if  the  son  had  applied  prompt^,  the  court  -would 
have  set  it  aside ;  but  that  as  he  had  remained  quiescent 
for  some  years,  and  had  made  no  objection  to  the  coiu'se 
"which  he  had  been  persuaded  to  follo"w,  he  "was  not  en- 
titled to  relief ;  on  the  ground  that  by  so  doing,  he  had  in 
his  matiu'er  years  practically  confirmed  that  "wliich  he  had 
done  in  his  early  youth  (j').  Nor -will  the  coui't  interfere 
■where  the  settlor  subsequently  acts  under  the  deed,  or  does 
something  -which  sho^s  that  he  recognizes  its  validity  (r), 
unless  indeed  he  "was  ignorant  of  the  effect  of  the  settle- 
ment at  the  date  of  such  recognition  (s). 

5.  "Where  a  person,  apparently  at  the  point  of  death, 
signed  a  settlement  of  -which  he  recollected  nothing,  "which 
■was  never  read  to  him,  and  in  -which  a  power  of  revocation 
•u^as  purposely  omitted  by  the  solicitor  on  the  ground  that 
he  knew  the  variable  character  of  the  settlor,  and  there 
"was  also  e-vidence  that  the  settlor  thought  that  he  -was 
executing  the  settlement  in  place  of  a  will,  it  -was  held  that 
the  settlement  -was  revocable  {t). 

{p)  14  V.  273 ;  and  2  L.  C.  006.  wood,  18  V.  259 ;  Dai-ies  v.  Davies, 

(q)   Turner  v.  CoUlns,  L.  R.,  7  L.  R.,  9  Eq.  468. 

Ch.  329.  (4)  lister  v.  Hodgson,  L.  R.,  4 

(>•)  Jarmtt  v.  Aldon,  L.  R.,  9  Eq.  30. 

Eq.  463 ;  Motz  v.  Moreau,  13  IM.  {t)  Fanshaw  v.    Welsbi/,   30  B. 

P.  C.  376;  Wrifihtx.Vandcrplank,  243. 

2  K.  &  J.  1 ;  MUner  v.  Lord  Hare- 
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6.  AVliore  a  settlor  has  been  induced  by  fraud  to  make 
a  settlement,  whether  voluntar}^  or  based  upon  value,  it 
will  not  be  enforced ;  as,  for  instance,  where  a  wife  induces 
her  husband  to  execute  a  deed  of  separation,  in  contempla- 
tion of  a  renewal  of  illicit  intercourse  (?<).  Where,  how- 
ever, it  is  not  in  her  contemplation  at  the  time,  but  she 
does  in  fact  subsequently  commit  adultery,  then,  as  there 
was  no  original  fraud,  the  subsequent  adulteiy  will  not 
avoid  the  settlement  (r). 

7.  Even  where  there  is  valuable  consideration  given, 
but  the  settlor  is  infirm  and  ignorant,  and  there  is  reason 
to  suppose  that  he  did  not  fully  understand  the  transaction, 
it  will  be  set  aside,  unless  it  be  proved  that  full  value  was 
given  (ifj). 

8.  As  an  example  of  the  action  of  the  court  where  the 
settlor  has  mistaken  the  eifect  of  the  settlement,  the  case 
of  Nanney  v.  Williams  [x)  may  be  referred  to.  There  the 
settlor  made  an  irrevocable  voluntary  settlement  in  favour 
of  a  relation  who  also  acted  as  his  soKcitor.  The  court 
considered  from  the  evidence,  that  the  settlor  had  intended 
to  reserve  to  himself  a  j)Ower  of  revocation,  and  held,  that 
although  the  deed  was  otherwise  unobjectionable,  and 
would  have  been  valid  if  the  settlor  had  died  intestate  and 
without  having  revoked  it,  yet  that  he  having  devised  the 
property  by  his  will,  had  exercised  the  power  of  revocation 
which  ought  to  have  been  inserted,  and  that  the  settlement 
was  consecj^uently  avoided. 

Art.  13. —  VaVidltu  as  against  Creditors. 

Every  settlement  of  freehold,  copyhold  {a),  or  lease- 
hold lands  or  hereditaments,  corporeal  or  incorpo- 

(m)  Broivn  v.  Broicn,  L.  E.,  7  Clarh  v.  JIalpas,  31  B.  80;  Zln- 

Eq.  185  ;  and  see  Events  v.   Car-  qiiate  v.  Ledger,  2  G-iff.  137 ;  and 

r'mgton,  2  D.  F.  &  J.  481  ;    and  see  O'Eorkc  v.  BoUnghroke,  L.  E.., 

Evans  v.  Edmonds,  13  C.  B.  777.  2  Ap.  Cas.  814. 

(r)  Seagrave  v.  Scagrave,  13  V.  {x)  22  B.  452. 

443.  {a)  Formerlynot  included  (il/ff^- 

{ic)  Baker  v.  Monk,  33  B.  419  ;  tlmws  v.  Feaver,  1  Cox,  272),  but 
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real,  or  of  sucli  kinds  of  goods  and  chattels  as  are 
capable  of  being  taken  in  execution  (b),  is  void  as 
against  existing  and  future  creditors  of  the  settlor, 
in  tlie  following  cases : — 

<z.  If  there  is  direct  and  j)Osifirc  evidence  of  an 
intention  to  defeat  or  delay  such  creditors,  inde- 
pendently of  the  consecjuences  which  may  have  fol- 
lowed, or  which  might  have  been  expected  to  follow 
the  settlement  (e) . 

/3.  If  (although  there  is  no  direct  proof  of 
such  intention)  the  settlement  is  voluntary,  and  the 
circumstances  are  such  that  the  settlement  must 
nccesmrihj  have  the  effect  of  defeating  or  delaying 
such  creditors,  and  whether  some  of  the  debts 
existing  at  the  date  of  the  settlement  still  remain 
unpaid  (rf)  or  not(f).  The  mere  fact  that  such  a 
settlement  has  in  the  event  defeated  or  delayed 
creditors  is  not  sufficient  unless  that  was  its  pro- 
bable residt  {seinb/c). 
Such  settlements  are,  however,  valid  in  the  hands  of 
persons  who  are  bona  fide  pm^chasers  for  valuable 
consideration  (./'),  whether  from  the  settlor  or  from 
the  persons  claiming  under  such  settlements. 

now  included  by  effect  of  1  &  2  (d)  Freeman  v.  Fopc,  sup. ;  lush 

Vict.  c.  110,  s.  11.  V.  Wilkinson,  5  V.   384;    Holmes 

[h)  Eider  v.  Kidder,  10  V.  360.  v.  Peuneij,  3  K.  &  J.  99  ;   Searfx. 

As  to  -what  goods  come  vmder  this  Soulbjj,  1  M.  &  G.  375 ;  Thompson 

description,  see  i>«r/-«f/jv.  il/cC'«;-  v.  Webster,  7  Jm-.,  N.  S.  531. 

loeJc,    3  K.  &  J.    110:    Stokoe  v.  (t)   Taylor  v.    Coenen,  L.  K.,   1 

Coican,   29  B.   637.     And  as   to  Ch.  Div.  C36;   but  see  Kidney  v. 

choses  in  action,  Koreut  v.  I)odd,  C'oussmaker,\2Y.\2>(i\  Toiensendx. 

Cr.  &  Ph.  100;  and  1  &  2  Vict.  Wesfaeott,  4  B.  58;  Richardson  v. 

c.  110.  Sviallirood,   Jac.   558;    Jenkyn  v. 

[c]  Freeman  v.  Tope,  L.  E,.,  5  Vauyhan,  3  Dr.  419;  Freeman  v. 

Ch.   540;   Spirctt  \.    TFillows,  11  Fope,  sup. 

Jur.,  N.  S.  70;  Barman  \ .  Rich-  (/)  Georye  v.  Milhanke,   9  V. 

ards,  10  Ha.  89;  Stronyy.  Strony,  189;  Baubcneyv.  Cockbitrn,  iMer. 

18  B.  511;   Columbine  v.  Fenhall,  G38.  And  where  the  consideration 

1  Sm.  &  Gr.  228;   Bott  v.  Smith,  was  marriage,  and  the  intended 

21    B.   511;    Reese   River   Co.   v.  wife  knew  nothing  of  the  fraudu- 

Atticell,'Li.'R.,  7  Eq.  347;  Bar-  lent  intention,  the  settlement  was 

liny   V.   Bishop,   29    B.  417;    Re  held  goodquii  her  and  her  children 

Fearson,  L.  E.,  3  Ch.  Div.  807.  {Kcvan  v.  Crawford,  L.  E.,  6  Ch. 

Div.  29). 
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Obs. — In  tlie  aLove  rule  I  have  attempted  to  digest  the 
decisions  upon  the  construction  of  the  statute  13  Eliz.  c.  5, 
jiassed  "for  the  avoiding  of  feigned,  con  vinous,  and  fraudu- 
lent feoffments,  &c.,  contrived  of  malice,  fraud,  covin, 
collusion,  or  guile,  to  delay,  hinder,  or  defraud  creditors  or 
others,"  by  which  it  was  enacted,  that  "all  and  every  feoff- 
ment, gift,  grant,  alienation,  bargain,  and  conveyance  of 
lands,  tenements,  hereditaments,  goods,  chattels,  or  any 
of  them,  by  writing  or  otherwise,  and  all  and  every  bond, 
suit,  judgment,  and  execution  to  and  for  any  intent  or 
purpose  before  declared  and  expressed,  shall  be  deemed  and 
taken  only  as  against  that  person  or  persons,  his  or  their 
heirs,  successors,  executors,  administrators  and  assigns 
whose  action,  suits,  debts,  accounts,  damages,  penalties, 
forfeitures,  heriots,  mortuaries  and  reliefs  by  such  guile- 
fid,  covinous  or  fraudulent  devices  and  practices  as  is 
aforesaid  are,  shall,  or  might  be  in  any  ways  disturbed, 
delayed  or  defrauded,  to  be  clearly  and  iitterly  void,  frus- 
trate and  of  none  effect ;  any  pretence,  coloiu-,  feigned 
consideration,  or  anj'  other  matter  or  thing  to  the  contrary 
notwithstanding.  By  the  fifth  section  it  was  provided  that 
the  act  should  not  extend  to  any  estate  or  interest  in  lands, 
&c.,  or  goods,  &:c.,  assured  upon  good  consideration  and 
bona  fide  to  any  person  not  having  at  the  time  of  such 
assurance  any  notice  or  knowledge  of  such  covin,  fraud  or 
collusion. 

Illust. — 1.  In  Twynne's  case(^)  one  Pierce  was  indebted 
to  Twynne  in  40/.  and  to  C.  in  200/.  C.  brought  an  action 
for  his  debt,  and  pending  the  result  Pierce  conveyed  all 
his  goods,  to  the  value  of  300/.,  to  Twj^nne  in  satisfaction, 
of  his  debt ;  but  Pierce  continued  in  possession  of  them. 
Here  the  coiirt  held  that  there  was  direct  evidence  of  an 
intention  on  the  part  of  Pierce  to  hinder  and  delay  C.  And 
although  Twynne  had  given  valuable  consideration  for  the 
goods,  yet  he  was  privy  to  the  fraud,  and  consec^uently 
(i/)  1  Sm.  L.  C.  1. 

TJ.T.  E 


50  DECLARED    TRUSTS. 

coiild  not  avail  liimself  of  tlie  proviso  in  sec.  5.  Stress  was 
laid  upon  the  fact  that  Pierce  was  allowed  to  remain  in 
possession  of  the  goods,  although  the  conveyance  piu'ported 
to  be  not  a  mere  mortgage,  but  an  absolute  alienation. 
Had  it  been  a  mortgage,  of  course  the  mere  fact  of  the 
mortgagor  retaining  possession  would  have  been  no  badge 
of  fraud,  as  it  is  one  of  the  usual  incidents  of  a  mort- 
gage (/*).  The  main  and  substantial  point,  however,  which 
the  court  decided  was,  that  it  was  obvious,  for  divers  rea- 
sons, that  the  conveyance  was  a  mere  fraudulent  arrange- 
ment between  Twj^une  and  Pierce  to  shelter  the  latter  from 
the  just  demands  of  his  creditors,  and  was  therefore  void 
under  the  statute. 

2.  So,  again,  where  a  director  of  a  company  was  sued  by 
the  company',  and  fearing  that  a  judgment  would  be  given 
against  him,  made  a  voluntary  assignment  to  his  daughter 
of  all  his  property,  it  was  held  that  the  fraudulent  inten- 
tion was  manifest,  and  that  the  settlement  was  void  as 
against  the  company,  although  they  were  not  creditors  at 
the  time,  and  it  did  not  appear  that  there  were  any  creditors 
at  the  time  (?').  Even  though  the  daughter  was  no  party 
to  the  fraud,  yet  she  was  not  protected,  because  she  had 
not  given  valuable  consideration. 

3.  And  so  again,  in  Splrrett  v.  Willoivs  (J),  the  settlor 
being  solvent  at  the  time,  but  having  contracted  a  con- 
siderable debt  which  would  fall  due  in  the  course  of  a  few 
weeks,  made  a  voluntary  settlement,  by  wliich  he  with- 
drew a  large  portion  of  his  property  from  the  payment  of 
debts,  after  which  he  collected  the  rest  of  his  assets  and 
spent  them  in  the  most  reckless  way,  thus  depriving  the 
expectant  creditor  of  the  means  of  being  paid.  In  that 
case  there  was  clear  and  jilaiu  evidence  of  an  actual  inten- 
tion to  defeat  creditors,  and  accordingly  the  settlement  was 
set  aside. 

(A)  Edicards  v.  Sarbcn,  2  T.  E.  (i)  Ecese  Skcr  Co.  v.  Atticell, 

587.  L.  R.,  7  Eq.  347. 

U)  3  D.  J.  &  S.  293. 
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4.  And  again,  wlicro  one  made  a  voluntary  settlement 
"upon  himself  until  bankruptcy,  and  then  over,  it  was  so 
clearly  intended  to  defraud  creditors  that  it  was  held 
void  (A-). 

5.  But  where  value  is  bond  Jide  given  by  a  person  for  an 
assignment,  even  although  he  may  know  that  the  effect  of 
the  assignment  will  be  to  liinder  or  defeat  the  assignor's 
creditors,  or  expectant  creditors,  yet  if  the  transaction  be  a 
bonii  fide  purchase,  and  not  a  mere  collusive  arrangement 
between  the  parties  A^ith  the  intention  of  causing  such 
hindrance  or  delay,  it  will  be  upheld(/). 

6.  In  Freeman  v.  Pope  (>«)  the  circumstances,  so  far  as 
they  are  material  as  illustrating  the  principle  laid  down  iu 
paragraph  |3  of  this  article,  were  as  follows: — The  settlor 
was  a  clerg}inan,  with  a  life  income  of  about  1,000/.  a  year ; 
but  at  the  date  of  the  settlement  iu  question  his  creditors 
were  pressing  him,  and  he  had  to  borrow  from  liis  house- 
keeper a  sum  where-udth  to  pay  pressing  creditors  ;  and  he 
handed  over  to  her  as  secimty  the  only  property  he  had  in 
the  world  and  a  policy  of  insurance  for  1,000/.  uj)on  his 
own  life.  The  secia-ity  to  the  housekeeper  exceeded  in 
value  her  debt  by  about  200/. ;  but  the  settlor  also  owed 
a  debt  of  339/.  to  his  bankers,  which  was  subsequently 
increased  at  the  date  of  the  settlement  to  489/.  under 
an  arrangement  that  he  would  allow  his  solicitor  to  re- 
ceive part  of  his  income,  and  out  of  it  pay  100/.  a  year 
towards  liquidating  the  489/.,  and  would  pay  the  residue 
into  the  banker's  bank  upon  a  current  account.  There 
was  no  bargain,  however,  that  the  bankers  would  not 
sue.  Being  in  these  circumstances,  he  executed  a  volun- 
tary settlement  of  the  life  policy  in  favom-  of  a  Mrs.  Pope, 
and  having  done  so,  was  consequently  in  this  position, 
that  he  had  nothing  wherewithal  to  pay,  or  to  give  secu- 

[k)  Re  Pearson,  L.  R.,  3  Ch.  Div.  Co.,  4  Dr.  492 ;  and  see  judgment 
807.  ixi  Barman  v.  Richards,  10  Ha.  89. 

[1)  See  Darvillc  v.  Terry,  6  H.  {m)  L.  R.,  5  Ch.  540. 

&N.  807;  Hale  v.  Saloon  Onutibus 

E   2 
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rity  for  the  debt  of  489/.,  except  the  siirphis  value  of  tlie 
furnitiu*e,  and  he  was  clearly  and  completely  insolvent  the 
moment  he  executed  the  settlement.  Upon  these  facts, 
a  subsequent  creditor  instituted  a  suit  to  set  aside  the 
settlement,  on  the  ground  that  although  there  was  no 
actual  fraud,  yet  the  effect  of  the  settlement  was  to  defraud 
creditors,  and  that  as  there  were  creditors  antecedent  to 
the  settlement  stiU  unpaid  («),  he  could  ask  for  it  to  be  set 
aside  ;  and  the  court  held  that  this  was  so,  Lord  Hatherley 
sapng:  "  The  principle  on  which  the  statute  of  Elizabeth 
proceeds  is  this,  that  persons  must  be  just  before  they  are 
generous,  and  that  debts  must  be  paid  before  gifts  can  be 
made.  The  difficulty  the  Viee-Chancellor  seems  to  have 
felt  in  this  case  was,  that  if  he,  as  a  sj)ecial  jurj-man,  had 
been  asked  whether  there  was  actually  any  intention  on 
the  part  of  the  settlor  in  this  case  to  defeat,  hinder  or  delay 
his  creditors,  he  should  have  come  to  the  conclusion  that 
he  had  no  such  intention.  It  appears  to  me,  that  this  does 
not  put  the  cj^uestion  exactly  on  the  right  ground,  for  it 
would  never  be  left  to  a  special  jury  to  find  whether  the 
settlor  intended  to  hinder,  delay  or  defeat  his  creditors, 
without  a  direction  from  the  judge  that  if  the  necessary 
effect  of  the  instrument  was  to  defeat,  hinder  or  delay 
creditors,   that  necessary  effect  was   to  be  considered  as 

evidencing  an  intention  to  do  so Of  course  there 

may  be  cases  (of  which  Sjjirett  v.  Willows  is  an  example) 
in  which  there  is  direct  and  positive  e'V'idence  to  defraud ; 
....  but  it  is  established  by  the  authorities,  that,  in  the 
absence  of  any  such  direct  proof  of  intention,  if  a  person 
owing  debts  makes  a  settlement  which  subtracts  from  the 
property  which  is  the  proper  fund  for  the  paj-ment  of  those 
debts  an  amount  without  which  the  debts  cannot  be  jiaid  ; 
then,  since  it  is  the  necessary  consequence  of  the  settle- 

(«)  It  has  been  since  held  that  to  the  settlement  is  immaterial, 
the  fact  of  the  existence  of  un-  Taylor  y.  Coenen,'L.'R.,  1  Ch.  Div. 
paid  debts  contracted  antecedent       636. 
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ment  (supposing  it  effectual)  that  some  creditors  must 
remain  unpaid,  it  would  be  the  duty  of  the  judge  to  direct 
the  jury  that  they  must  infer  the  intent  of  the  settlor  to 
have  been  to  defeat  or  delay  his  creditors,  and  that  the 
case  is  within  the  statute."  And  Lord  Justice  Giffard 
said :  "  There  is  one  class  of  cases,  no  doubt,  in  -which  an 
actual  and  express  intent  is  necessary  to  be  proved,  that  is 
in  such  cases  as  Holmes  v.  Penney  and  Lloyd  v.  Alticood, 
where  the  instruments  sought  to  be  set  aside  were  founded 
on  valuable  consideration  ;  but  where  the  settlement  is 
voluntary,  the  intent  may  be  inferred  in  a  variety  of  ways. 
For  instance,  if,  after  deducting  the  property  which  is  the 
subject  of  the  voluntary  settlement,  sufficient  available 
assets  are  not  left  for  the  payment  of  the  settlor's  debts,  the 
law  infers  intent.  Again,  if  at  the  date  of  the  settlement 
the  person  making  the  settlement  was  not  in  a  position 
actually  to  pay  his  creditors,  the  law  woidd  infer  that  he 
intended,  by  making  the  voluntary  settlement,  to  defeat 

and  delay  them That  being  so,  the  'appeal  must 

be  dismissed." 


Art.  14. —  Validity  as  against  Trustee  in  Banlxi'uptcy  of 
a  Trader. 

rx.  A  voluntary  settlement  by  a  trader  (unless  the 
trust  property  has  accrued  to  him  since  marriage 
in  right  of  his  wife,  and  the  trust  is  in  favour  of  his 
wife  or  his  children)  is  void  as  against  the  settlor's 
trustee  in  bankruptcy,  if  he  become  bankrupt 
within  two  years  after  the  date  of  such  settlement ; 
and  if  the  settlor  become  bankrupt  within  ten  years 
it  is  void,  unless  it  can  be  shown  that  he  w^as  solvent 
at  the  date  of  the  settlement  without  the  aid  of  the 
propei'ty  comprised  therein  {a) . 

/3.  Any  covenant  or  contract  made  by  a  trader  in 

{(()  Bankruptcy  Act,  1869  (32  &  33  Vict.  c.  71,  s.  91);   Ex  parte 
Iluxtablc,  L.  R.,  2  Ch.  Div.  54. 
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consideration  of  marriage,  for  tlie  future  settlement 
upon  or  for  liis  wife  or  children,  of  any  money  or 
propei-ty  wherein  he  had  not  at  the  date  of  his 
marriage  any  estate  or  interest,  whether  vested  or 
contingent  (~),  in  possession  or  remainder,  and  not 
being  money  or  propei-ty  of  or  in  right  of  his  wife, 
is,  upon  his  becoming  bankrupt  before  such  pro- 
perty or  money  has  been  actually  transferred  or 
paid  pursuant  to  such  contract  or  covenant,  void 
against  his  trustee  in  bankruptcy. 

Obs. — It  need  scarcely  be  pointed  out  that  these  pro- 
visions are  in  addition  to,  and  not  in  substitution  for, 
those  lieretofore  contained  with  regard  to  fraudidcut 
settlements. 


Art.  15. —  VdUdifij  as  agahist  subsequent  Purdiasers. 

Every  settlement  of  freeholds,  copyholds,  or  lease- 
holds {((),  made  with  intent  to  deceive  pm"chasers, 
or  made  without  any  valuable  consideration  [h),  or 
containing  a  power  of  revocation  (r)  at  the  will,  or 
practically  at  the  will  {d),  of  the  settlor,  is  void  as 
against  subsequent  bona  fide  purchasers  for  value 
from,  or  moiigagees  {e)  or  lessees  (/)  of,  the  settlor, 
and  it  is  immaterial  that  they  have  had  notice  of 
the  settlement  (r/)  ;  but  where  there  is  no  actual 
fraud,  the  settlement  will  be  void  so  far  only  (//) 

(:)  See  Re  yitidrews,  L.  E.,  7  {d)  Standon   v.  BullocJc,   cit.   3 

Ch.  Div.  635.  Rep.  82  b;  Lavender  Y.Blackstone, 

[a)  As  to  copyholds,  see  I)oe  v.  3  Keb.  -526  ;  Jenkins  v.  JCemiss,  1 

liottriell,  5  B.  ic  Ad.  131 ;    Cnrrie  Lev.  loO. 

V.  Kind,    1  M.  &  C.   17;  and  as  [e)  Doe  v.  IFebber,   1  A.  &  E. 

to   leaseholds,    see    last   note   to  733;  Dolphin  v.  Ai/lward,  L.  R., 

Saunders   v.  Dchew,    2  Ver.    272;  4  H.  L.  486  ;   £de  v.   Knowles,  2 

but  remember  that  a  settlement  Y.  «k  C.  C.  172. 

of  leaseholds  cannot  in  o-eneral  be  (/')  Doe   v.    3foses,   2  W.   Bl. 

voluntary.       See    "Definitions,"  lOlO. 

and  Frice  v.  Jenkins,  L.  R.,  o  Ch.  (y)  Doe  v.  Manninq,  sup. 

Div.  619.  [h)   Vroker  v.  Martin,  1  Bl.,  N. 

(i)  Doe  V.  Manniii'i,  9  East,  59.  S.  573;  Dolpldn  v.  Ayhvard,  sup. 

(>)  27  EUz.  c.  4,  s.  5. 
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as  may  be  necessary  to  give  effect  to  such 
subsequent  transaction,  A  voluntary  cestui  que 
trust  has  no  equity  to  the  purchase-money  as 
against  the  settlor  (/).  This  article  is,  however, 
subjecit  to  the  proviso,  that  every  such  settlement  is 
valid  in  the  hands  of  piu'chasers  for  value  and  bona 
fide(/i-),  whether  clauning  as  cestuis  que  trust  imder 
the  settlement,  or  as  purchasers  from  voluntary 
cestuis  que  trust,  and  whether  with  or  without 
notice  of  the  voluntary  character  of  the  settle- 
ment {/). 

Obs. — In  this  article,  I  have  attempted  to  digest  the 
effect  of  the  decisions  upon  the  Act  27  Eliz.  C.  4,  whereby 
all  conveyances,  &c.  of  land,  tenements  or  hereditaments, 
made  with  the  intent  to. defraud  purchasers,  and  also  all 
conveyances  with  any  clause  of  revocation  at  the  grantor's 
pleasure,  are  made  void  against  subsequent  purchasers. 
The  principle  upon  which  voluntary  settlements  have  been 
held  void  under  this  act  seems  to  be,  that  by  selling  the 
property  afterwards  for  a  valuable  consideration,  the  vendor 
so  entirely  repudiates  the  former  voluntary  settlement,  and 
shows  his  intention  to  sell,  as  that  it  shall  be  taken  con- 
clusively against  liim  and  the  person  to  whom  he  conveyed 
that  such  intention  existed  when  he  made  the  voluntary 
conveyance,  and  consequently  that  it  was  made  in  order  to 
defeat  the  purchaser  {m).  This  being  the  principle,  the 
statute  can  only  apply  to  voluntary  conveyances,  when  the 
settlor  and  the  subsequent  vendor  are  the  same  person, 
and  does  not  apply  where  the  latter  is  the  heir,  or  a  second 
voluntary  grantee  of  the  former  («);  unless  indeed  the 
settlement  was  actually  fraudulent  (o). 

It  has  been  repeatedly  held  that  a  very  small  consideration 

(i)  Balcin  v.  Whjmper,  26  B.  [m)  Per  Campbell,  C.  J.,  Doc 

568.  y.Rusham,  17  Q-B.  723;  21  L.  J., 

{k)  27  Eliz.  c.  4,  s.  4.  Q.  B.  139. 

[l)  Frodgcrs  v.  Laiigham,  Keb.  (w)  Ibid.  ;    and   see   TarJccr  v. 

486;  Sid.  133.  Crryfo;  4  Ha.  409. 

(o)  BarrdVs  case,  6  Kep.  72. 
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is  sufficient  to  take  tlie  case  out  of  this  statute  (p);  and  in 
a  recent  case  it  was  held,  that  the  mere  onus  of  performing 
covenants,  attacliing  to  the  voluntary  assignee  of  a  lease, 
was  a  sufficient  consideration  (q). 

IixusT. — 1 .  As  an  illustration  of  the  principle,  that  the 
settlement  is  void  so  far  only  as  is  necessary  to  give  effect 
to  the  subsecj^uent  transaction,  the  case  of  property  sub- 
sequently mortgaged  may  be  instanced.  In  such  a  case, 
the  voluntary  cestuis  cj^ue  trust  will  be  entitled,  su'feject  to 
the  mortgage;  and  if  unsettled  estates  are  included  in  the 
mortgage,  the  cestuis  que  trust  are  entitled  to  tlu-ow  the 
mortgage  on  to  the  unsettled  estates,  if  they  are  sufficient 
to  answer  it  (;•). 

2.  The  subsequent  purchase  for  value,  must  be  boml  fide. 
Thus  where  the  consideration  is  grossly  inadequate,  the 
sale  may  be  impeached  by  the  voluntary  cestui  cj^ue  trust, 
on  the  ground  that  the  transaction  is  on  the  face  of  it  a 
collusive  arrangement  between  the  settlor  and  the  so-called 
pm-chaser,  for  the  piu'pose  of  reheving  the  former  from  the 
settlement  (s). 

(p)  Bagspoole  v.  CoUbis,  L.  R.,  (r)  Halesx.  Cox,  32  B.  118. 

6    Ch.    228;    Totcneml  v.    Toker,  (s)  Doe  \.Routledge,Cow\^."Ob\ 

L.  R.,  1  Ch.  446.  Metcalfe  v.  Fuhcrtoft,   1  V.  &  B. 

('/)  Price  V.  JenJcins,  L.  R.,   5  184. 
Ch.  Div.  619. 
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SUB-DiyiSION  IV. 
Construction  of  Declared  Trusts. 


Art.  16. — Executed  Tru>it-^  eonsfrued  strid/i/,  and 
JE.eeciifor//  UberaUi/. 

%.  Ix  the  construction  of  executed  trusts,  teclinical 
terms  are  construed  in  tKeir  legal  and  teclinical 
sense  (r/). 

yS.  In  the  construction  of  executory  trusts,  the  court 
is  not  confined  to  the  language  of  the  settlement 
itself ;  and  where  the  words  of  the  settlement  are 
improper  or  informal  (i),  or  would  create  an  illegal 
trust  (('),  or  would  otherwise  defeat  the  intention  of 
the  settlor  as  gathered  from  the  motives  which  led 
to  the  settlement,  and  from  its  general  object  and 
pm^pose,  or  from  other  instrmnents  to  which  it 
refers,  or  from  any  circumstances  which  may  have 
influenced  the  settlor's  mind  (r/),  the  court  will  not 
direct  a  conveyance  according  to  the  strict  words  of 
the  settlement,  but  -^oLl  order  it  to  be  made  in  a 
proper  and  legal  manner  so  as  best  may  answer  to 
the  intent  of  the  parties  [e). 

Illust. — 1.  If  an  estate  is  vested  in  trustees  and  their 
heirs,  in  trust  for  A.  for  life  without  impeachment  of 
waste,  with  remainder  to  trustees  to  preserve  contingent 
remainders,  with  remainder  in  trust  for  the  heirs  of  A.'s 
body,  the  trust  being  an  executed  trust,  A.,  according  to 
the  ride  in  Shelley's  case,  whieli  is  a  rule  of  law  and  not 

(«)    Wright  V.  Fcarson,    1  Ed.  (c)  Kumberston  v.  Humlerston, 

125;  Austen  v.  Taylor,  ibid.  367;  1  P.  W.  332. 

Brydges  v.   Brydges,   3  Ves.  jim.  {d)  See   per  Lord  Chelmsford 

125;  Jerroise  v.   Duke  of  North-  in    Sackville  West   v.    Holmesdale, 

umberland,  1  J.  &  W.  571.  L.  R.,  4  H.  L.  543. 

{b)  See   Earl   Stamford  v.    Sir  (c)  Earl  Stamford  v.    Sir  John 

John   Hobart,    3  Br.  P.  C.  Tarl.  Ilobart,  sxp. ;    and  see    Cogan  v. 

ed.  31—33.  Diifficld,  L.  K.,  2  Ch.  Div.  44. 
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merely  of  coustruction,  will  be  held  to  take  an  estate 
tail  {/).  Of  course,  Tvliere  tlie  doetriue  could  not  apply  in 
law,  owing  to  tlie  life  estate  being  equitable,  and  the  re- 
mainder legal,  or  vice  versa,  the  rule  will  not  apply  in 
equity  (y);  nor  where  the  word  "  heir"  is  used  in  the  sense 
of  persona  designata(A),  as  where  the  ultimate  limitation  is 
"  to  the  person  who  may  then  be  the  heir  of  A." 

2.  But  in  the  leading  case  of  Lord  Glenorchy  v.  Bos- 
ville  {i),  where  the  settlor  devised  real  estate  to  trustees 
upon  trust,  uj)on  the  happening  of  the  marriage  of  his 
grand-daughter,  to  convey  the  estate  to  the  use  of  her  for 
life,  with  remainder  to  the  use  of  her  husband  for  life, 
with  remainder  to  the  issue  of  her  body,  with  remainders 
over,  it  was  held,  that  though  the  grand-daughter  would 
have  taken  an  estate  tail  had  it  been  an  executed  trust,  yet 
the  trust,  being  executor}^,  was  to  be  executed  in  a  more 
careful  and  accui-ate  manner ;  and  that  as  the  testator's 
intention  was  to  pro\'ide  for  the  cliildren  of  the  marriage, 
that  intention  would  be  best  carried  out  by  a  conveyance 
to  the  grand-daughter  for  life,  ^vith  remainder  to  her  hus- 
band for  life,  with  remainder  to  her  fii-st  and  other  sons 
in  tail,  with  remainder  to  her  daughters. 

3.  And  so  in  marriage  articles,  a  covenant  to  settle 
estates  to  the  use  of  the  husband  for  life,  with  remainder 
to  wife  for  life,  with  remainder  to  their  heirs  male,  and  the 
heirs  of  such  male,  is  always  construed  to  mean  that  the 
settlement  shall  be  so  di'awn  as  to  give  life  estates  only,  to 
the  husband  and  wife  successively  {k) ;  for  it  is  not  to  be 

(/)    fVright  V.  Fearson,   1  Ed.  {k)   Trevor  v.    Trevor,   1  P.  W. 

119;  Austen  v.  Taijlor,  ibid.  361;  622;    Streaffeld  v.    Streat field,    1 

Jones   v.    Morgan,    1   Bro.    C.    C.  W.&  T.L.C.  333;  Jones  \.  Lang - 

206;  Jcrvoise  v.   Bul-c  of  North-  ton,  1  Eq.  C.  Ab.  392;   Ciisack  \. 

umberland,  1  J.  «&  W.  559.  Cusack,  5  Bro.  P.  C.  Tom.  ed.  116; 

{g)  Colliery.  M' Bean,  SiBenY.    -   Griffith   v.    Buckle,    2  Vem.    13; 

426.  Stoner  v.    Curwen,    5    Sim.    268; 

(A)  Greaves  y.  Simpson,  \Q3\M\,  Davics    v.    Davics,   4   Beav.    54; 

N.  S.  609.  Lambert  v.  Peyton,  8  H.  L.  Cas.  1. 

(i)  1  W.  &  T.,  L.  C.  1. 
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presumed  tliat  the  parties  meant  to  put  it  in  the  power  of 
tlie  husljand  to  tlefeat  the  A'ery  object  of  the  settlement, 
whieli  is  to  make  a  provision  for  the  issue  of  the  mar- 
riage (/). 

4.  So  where  in  marriag-o  artich-s  the  word  "issue"  is 
used,  it  will  not  bo  confined  to  male  issue,  because  that 
would  be  inconsistent  with  the  object  of  the  articles,  but 
will  be  construed  to  mean  sons  successively  in  tail,  with 
remainder  to  daughters  in  tail,  Avith  cross  remainders 
over(?»). 

5.  But  where  the  articles  show  that  the  parties  under- 
stood the  distinction,  as,  for  instance,  where  part  of  the 
property  is  limited  in  strict  settlement,  and  part  not,  the 
trust  will  be  construed  strictly  (?«). 

6.  In  a  will  it  is  obvious  that  the  same  presumption  will 
not  arise  as  in  the  case  of  marriage  articles;  and,  therefore, 
where  a  testator  gave  000/.  to  trustees,  upon  trust  to  lay  it 
out  in  the  purchase  of  lands,  and  to  settle  such  lands  to  the 
only  use  of  M.  and  her  children,  and  if  M.  died  without 
issue,  "the  land  to  be  divided  between  her  brothers  and 
sisters  then  living,"  it  was  held  that  this  gave  M.  an  estate 
tail(o). 

7.  There  is,  however,  no  difference  between  the  con- 
struction to  be  put  on  an  executory  trust  created  by  mar- 
riage articles,  and  on  an  executory  trust  created  by  will, 
except  so  far  as  the  former  by  its  very  nature  furnishes 
more  emphatically  the  means  of  ascertaining  the  intention 
of  those  who  created  the  trust  (/>).     lu  Sackville  West  v. 

(/)  Suell,  50.  {»)  Sou-el  v.  Hoivel,  2  Ves.  358; 

{m)  ya>idicky.TFilki's,Gil.Eq.  Foicel  \.    Price,    2   P.    W.    535; 

Eep.    114;    Burton    v.    Jlantlngs,  Chamhcrs\.Chanihers,2'Eq^.C  Ah. 

ibid.    113;    Sart   v.  Middlehurst,  35,  c.  4  ;    Siffhicatj  v.  Banner,   1 

3  Atk.  371;  Maffuire  v.  Sciilli/,  2  Bro.  C.  C.  584. 

Hy.  113;    Burnaby   v.   Griffin,  3  (o)  Sweetapple  \.  Bindon,2Yei\ 

Ves.    206;    Home   v.  Barton,    19  536.       — - - 

Ves.  398;  PhilUps  \.  James,  2T>.  {p)  Sackville  West  v.    Holmes- 

k  Sm.  404 ;  Re  Daniel,  L.  E.,   1  dale,  L.  R.,  4  H.  L.  543. 
Ch.  Div.  375. 
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Viscount  Holmesdale,   Lady  A.,  by  a  codicil  to  lier  will, 
revoked  certain  uses  declared  therein,  and  declared  her 
intentions  to  be,  to  give  certain  real  and  personal  property 
to  trustees,  in  trust  to  settle  it  as  near  as  might  be,  with 
the  limitations  of  the  barony  of  Buckliurst,  in  such  manner 
as  the  trustees  should  consider  proper,  or  as  their  counsel 
should  advise.     The  barony  was  limited  to  Lady  De  la 
AVarr  for  life,  with  remainder  to  E.,  her  second  son,  and 
the  heirs  male  of  his  body,  with  remainder  to  the  third, 
fourth,  and  other  sons  in  like  manner.     It  was  held,  that 
the  property  ought  not  to  be  settled  upon  E,.  in  tail  like 
the  barony,  but  that  it  ought  to  be  limited  in  a  coiu'se  of 
strict  settlement  to  E.  and  other  younger  sons  of  Lady  De 
la  Warr  for  their  respective  lives,  with  remainder  to  their 
sons  successively  in  tail  male,  in  the  order  mentioned  in  the 
patent  whereby  the  barony  was  created  ;  and  Lord  Chehns- 
ford  said  :  "  The  best  illustration  of  the  object  and  pui-pose 
of  an  instrument  f  urnisliing  an  intention  in  the  case  of  exe- 
cutory trusts,  is  to  be  foimd  in  the  instance  of  marriage 
articles,  where,  the  object  of  the  settlement  being  to  make 
a  provision  for  the  issue  of  the  marriage,  no  words,  how- 
ever strong,  which  in  the  case  of  an  executed  trust  would 
place  the  issue  in  the  power  of  the  father,  will  be  allowed 
to  prevail  against  the  implied  intention.     So,  as  Sir  W. 
Grant  said,  in  Blackburn  v.  StahJes{q),  'in  the  case  of  a  will, 
if  it  can  be  clearly  ascertained  from  auj-thing  in  the  will 
that  the  testator  did  not  mean  to  use  the  expressions  which 
he  has  employed  in  their  strict  technical  sense,  the  court, 
in  decreeing  such  settlement  as  he  has  directed,  will  depart 
from  his  words  to  execute  his  intention.'    .    .    .    There  are 
cases  of  executory  trusts  in  wills,  where  the  words  '  heirs 
of  the  body'  have  been  made  to  bend  to  indications  of  in- 
tention that  the  estate  should  be  strictly  settled ;  and  a 
direction  in  a  will,  that  a  settlement  '  shall  be  made  as 

{q)  2  V.  k  B.  369. 
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counsel  shall  advise,'  lias  been  held  sufEeient  to  show  that 
the  words  were  not  intended  to  have  their  strict  legal 
e£Pect  (r).  ...  It  appears  to  me  that  the  words  of  the 
codicil  express  an  intention  that  the  barony  and  the  estates 
should  go  together  to  the  same  person,  but  not  that  tho 
limitations  of  the  two  shoidd  be  identical.  .  .  .  The  word 
'correspond'  does  not  mean  that  the  limitations  are  to  be 
exactly  the  same,  but  that  they  are  to  be  adapted  to  each 
other  so  as  to  cany  out  the  testatrix's  intention  that  the 
estate  and  title  should  go  together.  ...  If  the  settlement 
were  framed  with  a  limitation  in  the  words  of  the  letters 
patent.  Lord  Buckhurst  would  be  able  to  defeat  this  inten- 
tion, and,  by  converting  his  estate  tail  into  a  fee  simple,  to 
separate  the  estate  and  the  title  for  ever." 

8.  So  again,  where  a  testator  bequeathed  money  to 
trustees  upon  trust  to  purchase  real  estate,  and  settle  it 
upon  A.  for  life  without  impeachment  of  waste,  with 
remainder  to  trustees  to  preserve  contingent  remainders, 
with  remainder  to  the  heirs  of  A.'s  bod}-,  and  witli  a  power 
to  jointure,  and  also  devised  land  to  A.  upon  exactly 
similar  uses,  it  was  held,  that  the  testator  manifested  an 
intention  to  give  A.  a  life  estate  only,  and  that  conse- 
quently in  the  case  of  the  executory  trusts  this  intention 
should  be  carried  out ;  but  that  in  the  case  of  the  devise, 
that  being  executed,  must  be  construed  according  to  the 
rule  in  Shelley's  case  (s).  "Where  there  was  a  devise  to  a 
coi'poration  in  trust  to  convey  to  A.  for  life,  and  afterwards 
upon  the  death  of  A.  to  his  first  son  for  life,  and  so  to  the 
fii'st  son  of  that  fii'st  son  for  life,  with  remainder  in 
default  of  issue  male  of  A.  to  B.  for  life,  and  to  his  sons 
and  their  sons  in  like  manner.  Lord  Cowper  said,  that 
though  the  attempt  to  create  a  perpetuity  was  vain, 
yet,  so  far  as  was  consistent  with  the  rides  of  law,  the 
de-vise  ought  to  be  complied  with;  and  he  directed,  that 

{)•)  Bastard  v.  Probi/,  2  Cox,  G.  (s)  Fapillon  v.  Voice,  2  P.  W. 

571. 
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all  the  sons  already  born  at  tlie  testator's  death  slioiild 
take  estates  for  life,  with,  limitations  to  their  unLorn  soiis 
in  tail  {t). 

9.  As  a  last  iRustration  ma}-  be  quoted  the  recent  case 
of  Willis  V.  Ktjmer  (»).  There  a  testatrix  had  by  her  -will, 
after  requesting  her  sister  Eliza  to  perform  her  wishes  as 
tliereiu  expressed,  bequeathed  various  legacies  to  her 
brothers  and  sisters  and  their  childi-eu,  including  a  legacy 
of  3,000/.  to  her  brother  Jolin  for  life,  "the  principal  to  be 
divided  at  his  death  between  his  cliildi-en  John,  Sophia, 
and  Mary  Ann."  The  testatrix  subsequently  made  a 
codicil,  whereby  she  bequeathed  to  Eliza,  "all  I  possess," 
requesting  at  her  death  she  "  will  leave  the  sums  as  I  have 
directed  heretofore."  Eliza,  by  her  will,  appointed  the 
shares  of  Sophia  and  Mary  Ann  to  them  to  Iheir  separate 
use,  and  the  cj^uestiou  then  arose  whether  she  could  do  so ; 
and  Sir  George  Jessel,  M.  E.,  said,  "I  am  of  opinion  that 
Eliza  had  power  to  attach  a  limitation  to  separate  use. 
.  The  original  will  and  codicil  say  nothing  about 
separate  use.  They  merely  direct  her  to  leave  the  money 
after  her  brother's  death  to  his  chilcben,  and  notliing 
more.  She  is  therefore  bound  not  to  make  a  different 
disposition.  Well,  she  has  conformed  to  that  direction, 
by  leaving  the  money  to  the  children ;  and  in  doing  so 
has  taken  care  to  dispose  of  it  in  such  a  manner  that  the 
shares  of  the  daughters  shall,  in  case  of  their  marriage, 
still  remain  for  theu'  own  benefit,  thus  effectually  carrying 
Old  her  sister\'s  intention.^' 

(t)  Humhcrston  v.  Sumberston,  lo  Beav.  173;  hvA,  see  Bla grove  \. 

1  P.  W.  332 ;    Williams  v.  Teak,  Handcock,  18  Sim.  378. 

6  Ha.  239;  L>/d(lo7i  v.  Ellison,  17  {u)  L.  R.,  7  Ch.  Div.  181. 
Beav.    565 ;    Peard  v.   Kekewich, 
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Division  11. 
CONSTRUCTIVE  TRUSTS. 


Aet.  17.  Introductort/  Summari/. 

,,  18.  Mcsulting  Trusts  of  undisposed  Ees'iduc. 

,,  19.  liesultuig  Trusts  u-lwre  declared  Trust  illegal. 

,,  20.  Resulting  Trusts  ichere  Furehase  in  another'' s  Name. 

,,  21.  Frojits  made  by  fiduciary  Fersons. 

,,  22.  Equitable  and  legal  Estates  not  united  in  one  Ferson. 


Art.  17. — LttrodKcfor//  Situiniari/. 

Constructive  trusts  arise,  either  (1)  when  the  legal 
estate  is  given  but  the  equitable  interest  is  not,  or  is 
only  partially  disposed  of ;  (2)  when  the  equitable 
interest  is  disposed  of  in  a  manner  which  the  law  will 
not  permit  to  be  carried  out ;  (3)  when  a  piux-hase  has 
been  made  in  the  name  of  some  other  person  than  the 
real  piu'chaser  (in  each  of  which  three  cases  the  equit- 
able interest  may  return,  or,  as  it  is  technically  called, 
"result"  to  the  settlor  or  purchaser);  (4)  when  some 
person  holding  a  fiduciary  position  has  made  a  profit 
out  of  the  trust  property;  and  (5)  in  all  other  cases 
where  there  is  no  express  trust,  but  the  legal  and 
equitable  estates  in  property  are  nevertheless  not  co- 
equal and  united  in  the  same  individual. 


Art.  18. — Resulting  Trust  where  Equitable  Interest  not 
wJiolly  disposed  of. 

When  property  is  given  to  a  person,  and  it  is  either 
expressed  on  the  face  of  the  instrument  by 
which  it  was  given,  or,  in  the  absence  of  such 
expression,  it  appears  to  have  been  the  probable 
intention  of  the  donor,  extracted  from  the  general 
scope  of  the  instrument  (r/),  that  the  donee  was 

(«)  Per  Lord  Hardwicke,  Hill       Walton  y.  Walton,  14  V.  322;  King 
V.  Eishop  of  London,  1  Atk.  620 ;       v.  Eenison,  1  V.  &  B.  279. 
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not  intended  to  take  it  beneficially,  but  the  instru- 
ment is  either  silent  as  to  the  way  in  which  the 
beneficial  interest  is  to  be  applied,  or  directs  that  it 
shall  be  applied  for  a  particular  pui'pose  (as  dis- 
tinguished from  a  mere  subjection  to  such  piu'- 
pose  (/>) ),  which  pm^pose  tm-ns  out  to  be  insufficient 
to  exhaust  the  property  or  cannot  be  carried  into 
effect  (c),  there  mil  be  a  resulting  trust  in  favoiu' 
of  the  donor  or  his  representatives  {d) .  Where  the 
non-beneficial  character  of  the  gift  appears  on  the 
face  of  the  instrument,  no  evidence  to  the  contrary 
is  admissible  (r) ;  but  where  it  is  merely  presumed 
from  the  general  scope  of  the  instrument,  pai'ol 
evidence  is  (at  all  events  in  the  case  of  gifts  inter 
vivos)  admissible,  both  in  aid  and  in  contradiction 
of  the  presumption  (/). 

Illust. — 1.  Thus,  where  real  estate  was  devised  to  "my 
trustees,"  but  no  trusts  were  declared  in  relation  to  it,  it 
was  held  that  the  trustees  must  hold  it  in  trust  for  the 
testator's  heir;  for  by  the  exj^ression  "trustees,"  unex- 
plained by  anything  else  in  the  instrument  (</),  all  notion 
of  a  beneficial  interest  in  the  gift  to  those  indi\'iduals  was 
excluded  (A). 

2.  And  so  where  a  testator  devised  and  bequeathed  aU 

{b)  See  1  Jarm.  533 ;  Watson  v.  Boehsey,  2  Eq.  C.  A.  506  ;  North 

Hayes,  5  M.  &  C.   125;    Woody.  v.  C?-ow;;i!o«,  1  Ch.Ca.  196;  Walton 

Cox,  2  M.  k  C.  684.  v.  Walton,   14  V.  322  ;    Langham 

{e)  Sfiibbs  V.  SaryoH,  3  M.  &  C.  v.  Sa)idford,  sup.;  Lynn  v.  Hearer, 

507  ;  Ach-oyd  v.   Smithson,  IB.  1   T.   &  E.   66 ;   and  Lewin,  52 

C.  C.  503.  ctseq.,  and  130;  and  see  liidd/dph 

{d)  As  to  whetlicr  it  results  to  v.  Williams,  L.   R.,    1   Ch.  Div. 

his  residuary  devisees,  legatees,  203. 

or  real   or  personal  representa-  {g)  As,  for  instance,  if  the  ex- 

tives,  see  Lewin,  182  et  seq.  pression  is  used  "wath  reference  to 

(e)  See   Langham    v.   Sandford,  one  only  of  two  separate  funds. 

17    V.    442;    Irvine  v.    Siillivan,  Bateley  v.  Wimlle,  2B.  C.  C.  31; 

L.  R.,  8  Eq.  673.  Pratt  v.  Sladdni,  14  V.  193;   Gibbs 

(/)    29    Car.   II.    c.    3,    s.    8.  v.  JRamsey,  3  V.  Sc  B.  29i. 
Gascoigne  v.  Thxcing,  1  Ver.  366;  (/<)  Dawson    v.    Clark,    18  V. 

Willis  V.  Willis,  2  Atk.  71;    Cook  254;    Barrs  v.  Feirhe,  2  H.  &  M. 

V.  Hutchinson,  1  Ke.  50.     As  to  00;    and   see  Ekock   v.  Mapp,  3 

parol  evidence  explanatory  of  a  H.  L.  Cas.  492. 
testator^ s  iatention,  see  Lockscy  v. 
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his  estate  and  effects  to  A.  and  B.,  their  heirs,  executors, 
and  administrators,  upon  trust  to  convert  his  personal  estate, 
and  to  stand  possessed  of  the  proceeds  and  of  the  residue 
of  his  estate  and  effects,  upon  trusts  only  applicable  to 
personalty,  it  was  held  that  the  real  estate  of  the  testator 
passed  to  the  trustees  by  the  use  of  the  word  "  devise"  in 
the  gift,  and  the  word  "heirs"  in  the  limitation;  but  that 
as  the  trusts  were  ngidly  and  exclusively  applicable  to 
personal  property,  and  as  tlie  trustees  had  been  designated 
by  that  name,  and  so  could  not  take  beneficially,  there  was 
a  resulting-  trust  of  the  real  estate  in  favour  of  the  settlor's 
lieirs  (/). 

3.  AVlicre  lands  have  been  conveyed  to  a  trustee,  and 
the  trusts  have  not  been  manifested  and  proved  by  a  signed 
writing  in  accordance  with  the  Statute  of  Frauds,  there 
will  be  a  resulting  trust  to  the  settlor  {j). 

4.  So,  if  a  declared  trust  is  too  uncertain  or  vague  to  be 
executed  (Ji),  or  fails  by  lapse  {I)  or  otherwise,  then  as  it  is 
expressed  on  the  face  of  the  instrimient,  that  the  trustee 
was  not  intended  to  take  beneficially,  there  will  be  a  result- 
ing trust. 

5.  "Wliere  real  property  is  granted  to  another,  either 
without  any  consideration  at  all,  or  for  a  merely  nominal 
one  {in),  then  if  no  trust  is  declared  of  any  part  of  it,  and 
the  grant  is  to  a  stranger,  and  no  intention  of  passing  the 
beneficial  interest  appears,  either  by  the  instrument  or  by 
parol  or  other  evidence  {n),  the  law  presumes  that  the  prob- 


(i)  LoHfihley  v.  LougJiIc;/,  L.  E..,  Granger,  5  B.  300. 

13  Eq.  133;  Dunnage  v.  White,  1  (1)  Ackroyd  v.  Smithson,  1  B. 

J.    &  W.   583;    Lhgd  v.   Lloyd,  C.  C.  503;   Sjnnlc  y.  lewis,  3  B. 

L.  R.,  7  Eq.  458;  comp.  I)\ll-  C.  C.  355;  or  becomes  in  the  event 

maine  Y.  Jfoseley,!  Dr.  629;  Coard  too  remote,  Tregonicell  v.  Syden- 

T.  Soldcrness,  20  B.  147.  /unn,  3  Dow,  210. 

(y)  Rudhin  v.  Dolman,  35  L.  T.  {tn)  Hayes  v.  Kingdome,  1  Ver. 

79 1.  33;    Scidtliorpe  v.   Burgess,   1   V. 

{k)  Stubbs  V.  Sargou,  2  Ke.  255 ;  jim.  92. 

MoriceY.  Bishop  of  Durham,  9  V.  («)   Cook  v.  Hutchinson,  1   Ke. 

399,  and   10  V.  522;    Kendal  v.  50. 
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able  intention  of  the  grantor  was  not  to  confer  a  benefit  (o), 
and  accorcling-ly  looks  upon  the  grantee  as  a  trustee  for  the 
grantor  or  his  representatives. 

6.  But  where  the  gift  is  of  chattels,  it  would  seem  that 
an  intention  to  confer  beneficially  would  be  presumed,  on 
the  ground  of  the  utter  fatuity  of  the  proceeding  on  any 
other  supposition  (p).  But  this  presumption  is,  of  course, 
rebuttable  by  evidence  (q). 

7.  "Where  there  is  a  devise  to  A.  upon  trust  to  pay  debts 
or  to  answer  an  annuity,  there  is  a  resulting  trust  of  what 
remains,  after  payment  of  the  debts  or  satisfaction  of  the 
annuity  (r). 

8.  But  where  (s)  one  made  his  will,  and  thereby  gave 
51.  to  his  brother  (who  was  also  his  heir-at-law),  and  made 
and  constituted  his  ''dearly  beloved  wife"  his  "sole  heiress 
and  executrix"  of  all  his  lands  and  real  and  personal  estate, 
to  sell  and  dispose  thereof  at  her  pleasure,  and  to  pay  his 
debts  and  legacies,  it  was  held,  that  the  wife  was  entitled 
to  the  real  estate  for  her  own  benefit,  and  that  there  was 
no  resulting  trust  to  the  heir,  on  the  ground  that  the  direc- 
tion that  the  wife  should  be  sole  heiress,  did  in  every 
respect  place  her  in  the  stead  of  the  heir-at-law  and  not  as 
trustee  for  him,  and  that  this  was  "rendered  plainer  by 
reason  of  the  language  of  tenderness  and  affection  which 
must  intend  to  her  sometliing  beneficial,  and  not  what 
would  be  a  trouble  only;"  in  addition  to  which  the  heir 
was  not  forgotten,  but  had  5/.  left  him. 

9.  And  so  under  a  devise  to  A.,  charged  with  the  pay- 
ment of  debts  and  legacies  {i),or  charged  with  the  payment 
of  a  contingent  legacy  (u)  which  does  not  take  effect,  there 

(o)  Smltliorpe  v.  Burgess,  stip. ;  B.  279:    Watson  y.  Hayes,  sup. 

and  see  Hiitchins  v.  Lee,  1  At.  447.  (.«)  Rogers  v.  Rogers,  3  P.  W. 

(^j)   George  v.   Howard,    7   Pr.  193. 

651.  (0  R^iiig     V.     Dennison,     sup.; 

[q)   CustancCY.  CunningJtame,  13  Woody.  Co.v,  sup. 

B.  363.  (u)   Trcgonu-ell  v.  Sydenham,  3 

(?•)  King  v.  Dennison,  1  V.  &  Dow,  210. 
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Avill  be  no  rosultiug  trust,  but  the  wliolo  property  will  go 
to  the  devisee  beneficially,  subject  only  to  the  charge. 


Art.  19. — RchuWukj  Trusts  tr/icrc  Trusts  declared  are 
lUryal. 

When  a  person  has  intentionally  vested  property  in 
another  for  an  illegal  purj^ose,  then  if  the  trustee 
exj)ressly  relies  {a)  upon  the  maxim  "///  jjarl  ddkto 
potior  est  conditio  possidentis"  the  settlor  cannot 
recover  it  back  {b),  except  in  the  following  cases, 
namely, — 

a.  AVhere  the  illegal  pui'pose  is  not  carried  into 
execution  and  nothing  is  done  under  it,  there  is  a 
locus  poenitentia?,  and  the  mere  intention  to  effect  an 
illegal  object  will  not  deprive  the  settlor  of  the 
right  to  the  beneficial  o"\\'nership,  to  ^liich  the 
trustee  has  no  honest  claim;  and  there  "wdll  conse- 
quently be  a  resulting  trust  in  favour  of  the 
settlor  (f). 

/3.  Where  the  effect  of  allowing  the  trustee  to 
retain  the  property  might  be  to  effectuate  an  im- 
lawful  object,  or  to  defeat  a  legal  prohibition,  or 
to~protect  a  fraud,  equity  will,  on  the  ground  of 
public  policy,  enforce  a  resulting  trust  in  favour  of 
the  settlor,  so  as  to  prevent  the  illegal  trust  being 
carried  into  effect  {d). 

(a)  Halgh  v.  Kaye,  L.  K.,  7  {d)  See  per  Lord  Selbome  in 
Ch.  469.  Ai/ersf  v.  Jenkins,  L.  R.,  16  Eq. 

(b)  Bnlce  of  Bedford  t.  Coke,  2  283 :  and  see  i)er  Knight  Bruce, 
V.  sen.  116;  Curtis  v.  Ferrij,  6  L.  J.,  in  Itci/nell  v.  Spnj,  where 
V.  739;  Cottington  v.  Fletcher,  2  he  said,  ""Wliere  the  parties  are 
At.  156;  Braclcenburij  \.  BracJcoi-  not  in  pari  delicto,  and  where 
bury,  2  J.  &  W.  391 ;  Taylor  v.  public  policy  is  considered  as  ad- 
Chester,'L.  R.,  4  Q.  B.  309;  Aycrst  vanced  by  allowing  either  party, 
V.  Jenkins,  L.  E,.,  16  Eq.  275.  or  at  least  the  more  excusable  of 

[e)  Symes  v.  Hughes,  L.  R.,  9  the  two,  to  sue  for  relief,  relief  is 

Eq.  475;    Childers  v.   Childers,  1  given  to  him."     And  see  also  to 

D.  &  J.  482;  Lavies  v.  Otty,  35  .same  effect,  Laic  v.  Laic,  3  P.  W. 

B.  208;  Birch  x.  Blagrave,  Amb.  393,  and  St.  John  v.  St.  John,  11 

264 ;  PlatamoHCY.  Staple,  G.  Coop.  V.  535. 
250. 
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Illl'ST. — 1.  Thus  ill  Symes  v.  Hughes  {e),  the  plaiutifl, 
"being  iu  pecuniary  difficulties,  assigned  certain  leasehokl 
property  to  a  trustee  with  the  view  of  defeating  his 
creditors,  and  two  and  a  half  years  afterwards  was  adjudi- 
cated bankrupt,  Ijut  obtained  the  sanction  of  his  creditors, 
under  sect.  110  of  the  Bankruptcy  Act,  1861,  to  an  arrange- 
ment, by  which  his  estate  and  effects  were  re-vested  in 
him,  he  covenanting  to  prosecute  a  suit  for  the  recovery  of 
the  assigned  property,  and  to  pay  a  composition  of  two  and 
sixpence  in  the  pound  to  his  creditors,  in  case  his  suit 
should  prove  successful.  Lord  Eomilly,  M.  H.,  in  deliver- 
ing judgment,  said:  ''The  assignment  was  made  for  an 
illegal  purpose,  and  it  is  said  that,  such  being  the  case, 
the  court  will  not  interfere.  I  think  the  correct  answer  to 
this  was  given  by  Mr.  Southgate,  namely,  that  where  the 
purpose,  for  wliich  the  assignment  was  given  is  not  carried 
into  execution,  and  nothing  is  done  under  it,  the  mere  in- 
tention to  effect  an  illegal  object  when  the  assignment  was 
executed,  does  not  deprive  the  assignor  of  his  right  to 
recover  the  property  from  the  assignee  who  has  given  no 
consideration  for  it." 

2.  So,  again,  the  plaintiff,  being  apprehensive  of  an 
indictment  for  bigamy  (conviction  for  which  involved  for- 
feiture of  property),  conveyed  his  real  estate  to  the  defen- 
dant, on  a  parol  agreement  to  retransf  er  when  the  difficulty 
should  have  passed  over.  It  subsequently  transpired  that 
the  plaintiff  Avas  not  liable  to  be  indicted,  and  thereupon 
he  filed  a  bill  praying  for  a  retransf  er  of  his  property; 
and  it  was  held,  that  although  there  was  no  express  trust, 
inasmuch  as  there  was  no  written  proof  of  it,  yet  there 
was  a  resulting  trust  to  which  the  statute  did  not  apply, 
and  as  there  was  no  illegality  in  fact,  but  only  in  inten- 
tion, the  court  ordered  the  transfer  prayed  for  {/). 

3.  And  where  a  father  conveyed  the  legal  estate  in  pro- 

(t-)  Supra.  (/)  Davies  v.  Ottij,  siq). 
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porty  to  liis  (laniz;]it('r,  witli  tho  intention  of  thus  escaping 
from  serving  as  sheriff,  but  aftpi-wards  repented,  and  paid 
the  fine,  Lord  Hardwicke  said,  ' '  I  am  of  opinion  that  the 
conveyance  ouj^ht  not  to  take  effect  against  his  intention 
unless  he  had  actualhj  taken  the  oath^^  tliat  he  had  not  the 
requisite  cj^ualification  {y). 

4.  Where  a  settlur  attempts  to  settle  property  so  as  to 
contravene  the  policy  of  the  law  witli  regard  to  per- 
petuities, such  trusts  mil  not  only  not  be  carried  into 
effect,  but  the  person  nominated  to  carry  them  out  is  held 
to  be  a  mere  trustee  for  tlie  settlor  or  his  representatives. 
For  the  attempt  was  made  either  through  ignorance  or 
carelessness,  or  else  Avith  a  direct  intention  to  contravene 
the  law.  In  the  former  case,  as  there  would  be  no  delictum, 
the  usual  ma.xim  would  not  apply.  In  the  latter,  equity- 
would  not  allow  the  trustee  to  retain  the  property  and  so 
put  it  in  his  power  to  carry  out  the  illegal  intentions  of  the 
testator,  and  to  defeat  the  poHcy  of  the  law  {h). 

5.  And  so  again,  where  land  or  the  proceeds  of  land  is 
devised  to  charitable  uses,  or  is  de\*ised  to  one  who  is 
under  a  secret  agreement  with  the  testator  pledged  to 
apply  it  to  charitable  purposes,  then,  notwithstanding  the 
improper  intentions  of  the  testator,  yet,  as  the  object  of 
allowing  the  gift  to  stand  would  probably  be  to  effect  an 
object  prohibited  by  law,  there  will  be  a  resulting  trust  in 
favour  of  the  testator's  heir-at-law  or  residuary  devisee, 
as  the  case  may  be  (j ). 

6.  But  where  a  father  granted  land  to  his  son,  in  order 
to  give  him  a  colourable  qualification  to  shoot  game  under 
the  old  game  laws,  and  without  any  intention  of  conferring 
any  beneficial  interest  upon  him,  the  court  would  not 
enforce  any  resulting  trust  in  favour  of  the  father,  on  the 

(ff)  Birch  \.  Blagravc,  su}}.  {i)  Arnoldx.  Chapman, \Y.  sen. 

(h)  C'(n-rickY.E)Tiiiffton,'2'P.'Sy.  108;  Addlbigton  v.    Canii,   Bam. 

361;     Tregotucell  v.   Sydenham,    3  130;   Springcttx.  Jennings,  Ij.'R., 

Dow,    19i;    Gihbs   v.    Rumseij,    2  10  Eq.  488:    but  see  Rou-botham 

V.  &  B.  294.  V.  Btutnctt,  L.  E,.,  8  Cli.  Div.  430. 
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ground  probabty,  that  he  and  the  son  -were  in  pari  delicto, 
and  that  there  would  be  no  detriment  to  the  public  in 
allowing  the  son  to  retain  the  estate  (A-).  Of  course,  if 
there  had  been  no  illegality  (if,  for  instance,  a  bare  legal 
estate  had  been  a  sufficient  qualification),  there  would  have 
been  a  resulting  trust  {I). 

7.  So  in  Ayerst  v.  Jenkins  («?.),  a  widower,  two  days 
before  going  tlu'ough  the  ceremony  of  marriage  with  his 
deceased  wife's  sister  (which  ceremony  was  known  to  both 
parties  to  bo  invalid),  executed  a  deed,  by  which  it  was 
recited  that  he  was  desirous  of  making  a  settlement  and 
provision  for  the  lady,  and  had  transferred  certain  shares 
into  the  names  of  trustees,  upon  the  trusts  thereinafter 
declared,  being  for  the  separate  and  inalienable  use  of  the 
lady  during  her  life,  and  after  her  death  as  she  should  by 
deed  or  will  appoint.  They  afterwards  lived  together  as 
man  and  wife  until  the  widower's  death.  tSome  time  after- 
wards, his  personal  representative  instituted  a  suit  to  set 
aside  the  settlement,  on  the  ground  that  it  was  founded  on 
an  immoral  consideration;  but  Lord  Selborne  said,  "Eelief 
is  sought  by  the  representative,  not  merely  of  a  particeps 
criminis,  but  of  a  voluntary  and  sole  donor,  on  the  naked 
ground  of  the  illegality  of  his  own  intention  and  purpose, 
and  that,  not  against  a  bond  or  covenant  or  other  obliga- 
tion resting  in  fieri,  but  against  a  completed  transfer  of 
specific  chattels,  by  which  the  legal  estate  in  those  chattels 
was  absolutely  vested  in  trustees  for  the  sole  benefit  of  the 
defendant.  I  know  of  no  doctrine  of  public  polic}^  wliich 
requires  or  authorizes  a  court  of  equity  to  give  assistance 
to  such  a  plaintiff  under  such  circimistances.  "Wlien  the 
inunediate  and  direct  effect  of  an  estoppel  in  equity  against 
relief  to  a  particular  plaintiff  might  be  to  effectuate  an  un- 
la/r/id  o/>jcct,  or  to  defeat  a  legal  prohibition,  or' to  protect  a 

(■/•)  Brnclrnhiinj  X.  Bracl-cnhur}/,  (/)   ChUdcrs  v.  Clnlders,  1  D.  »S: 

2  J.  &  W.  391.  J.  482. 

0*0  L.  R.,  IG  Eq.  283. 
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fraud,  sucli  an  estoppel  may  "U'ell  ho  regarded  as  against 
linLlic  pulley.  ]Jut  tlio  voluntary  gift  of  part  of  his 
own  property  hy  one  paiiiceps  eriminis  to  another,  is  in 
itself  neither  fraudulent  nor  prohihited  hy  law;  and  the 
present  is  not  the  case  of  a  man  repenting  of  an  immoral 
purpose  before  it  is  too  late,  and  seeking  to  recall,  while 
the  object  is  yet  unaccomplished  (?j),  a  gift  intended  as 
a  bribe  to  iniquity'.  If  pxiblic  policy  is  ojiposed,  as  it  is, 
to  vice  and  immorality,  it  is  no  less  true,  as  was  said  by 
Lord  Truro  in  Benyon  v.  Nettlefold{o),  that  the  law  in 
sanctioning  the  defence  of  particeps  eriminis  does  so  on 
the  grounds  of  public  policy, — namely,  that  those  who 
violate  the  law  must  not  apply  to  the  law  for  protection." 


Art.  20. — JxesuUing  Trusts  upon  Purchases  in  Another^s 

Name. 

When  real  [a)  or  personal  [h)  property  is  taken  in  the 
names  of  the  piu'chaser  and  others  generally,  or  in 
the  names  of  others  watliout  that  of  the  pm*chaser, 
or  in  one  name,  or  in  several,  and  whether  jointly 
or  successively,  there  is  a  prima  facie  presmnj)tion 
of  a  resulting  trust  in  favour  of  the  man  or  men 
who,  by  parol  {e)  or  other  evidence,  is  or  are  proved 
to  have  advanced  the  purchase-money  {cl)  in  the 
character  of  purchaser  [e).  But  this  presmnption 
may  be  rebutted — 

a.  By  parol  (/')  or  other  evidence  ; 

/3.  By  the  fact  that  the  person  or  persons  in 
whose  name  or  names  the  purchase  was  made  was 
or  were  the  wife,  child  or  children  of  the  pur- 

(«)  As  in  Si/nu's  v.  Hughes,  sitj).  E)jall  v.  Bi/all,  1  Atk.  59 ;  Leach 

(p)  3  M.  &G.  102.  V.  Leach,  I'o  Ves.  517. 

[a)  L)>ier\.  Dyer,  2  Cox,  93.  (rf)  Lijer  v.  Di/cr,  sup.;   Wray 

{b)  Ebrand  v.  Dancer,  2  Ch.  Ca.  v.  Steele,  2  V.  &  B.  388. 

26 ;    Wheeler  v.  Smith,  I  Gif .  300.  (e)  Bartlett  v.  PicJcersyill,  sup. 

(c)    29    Car.    II.    c.    3,    s.    8;  \f)  liidcr  \.  Kidder, \0Y.'6Q0. 

Bartlett  -7.  Fickersgill,  1  Ed.  515; 
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cliaser  [g] ,  or  was  or  were  some  person  or  persons 
towards  whom  he  stood  in  close  relationship,  and 
in  loco  parentis  {Ii)  ;  in  any  of  which  cases  a  prima 
facie  presumption  will  arise  that  the  piu'chaser  in- 
tended the  ostensible  grantee  or  grantees  to  take 
beneficially.  But  this  last  presumption  is  also 
capable  of  being  rebutted  by  evidence,  or  by  sur- 
rounding circumstances  (/). 

Illust. — 1.  If  one  discharg-e  the  piu'chase-money  by 
way  of  loan  to  the  person  in  whose  name  the  property  is 
taken,  there  will  be  no  resulting  trust,  because  the  lender 
did  not  advance  the  purchase-money  as  purchaser  (/:). 

2.  Where  the  purchase-money  is  advanced  partly  by 
the  person  in  whose  name  the  property  is  taken,  and 
partly  by  another,  then,  if  they  advance  it  in  equal  shares, 
they  will  (in  the  absence  of  evidence  or  circumstances 
showing  a  contrary  intention  (I))  take  as  joint  tenants, 
beca,use  the  advance  being  ec[ual  the  interest  is  equal ; 
but  if  in  unequal  shares,  then  a  trust  results  to  each  of 
them,  in  proportion  to  Lis  advance  (»z). 

3.  In  Crahbe  v.  Crahbe{n),  a  father  transferred  a  sum  of 
stock  from  his  own  name  into  the  name  of  Ms  son,  and  of 
a  broker,  and  told  the  latter  to  carry  the  chvidends  to  the 
son's  account.  The  father,  by  a  codicil  to  his  will  executed 
subsequent!}',  bequeathed  the  stock  to  another ;  but  it  was 
held  that  the  son  took  absolutely,  the  Master  of  the  Kolls 
sajdng,  "If  the  transfer  is  not  ambiguous,  but  a  clear  and 

{g)  Soar  v.  Foster,  4  K.   &   J.  Ves.  4-11. 

152  ;  Beckford  v.  Bedford,  Loft,  (/)  See  Eohinson  v.  Preston,   4 

490.  K.  &J.  505;  Edwards  y.  Fashion, 

[h)  Beckford  v.  Beckford,  sup.;  Pr.  Ch.  332;  Lakcw.  Gibson,  Eq. 

Currant    v.    Jago,    1     Coll.    261;  Ca.  Ah.  'l^Q;  Bone  x.  Folland,  2A: 

Tucker  v.  Burron,  2  H.  &  JI.  515;  Bea.  288. 

Forrest  v.  Forrest,  13  W.  E..  380.  (;«)  lake  v.    Gibson,   1   Eq.   C. 

(i)   Tunbridge  v.  Cane,  19  W.  R.  A.  291;  Rigden  v.  Vallier,  3  Atk. 

1047;    Williams   v.    Williams,    32  735. 

B.  370.  («)  1  M.  &  K.  511 ;  and  see  also 

{k)  Bartlett  v.  Pickersgill,  sup..  Birch  v.  Blagravc,  Amb.  264. 
and  see  also  Aveling  v.  Knipe,  19 
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unef|ui vocal  act,  as  I  must  take  it  on  tlie  authorities,  for 
explanation  tliero  is  no  place ;  if  tlien  it  cannot  1)0  por- 
niittt'd  to  explain,  still  less  can  it  be  allowed  to  (j[ualify 
tlie  operation  of  the  previous  act.  The  transfer  being  held 
an  advancement,  nothing  contained  in  the  codicil,  nor  any 
other  matter  ex  post  facto,  can  ever  be  allowed  to  alter 
what  had  been  already  done."  In  short,  a  resulting  trust 
will  not  be  allowed  to  arise,  merely  because  a  donor 
subsec[uently  changes  his  mind  and  repents  him  of  his 
generosity. 

4.  But  a  declaration  made  by  the  father  cif  or  hofore  the 
date  of  the  purcliase  is  admissible  to  rebut  the  presump- 
tion, altl^ough  it  might  not  be  good  as  a  declaration  of 
trust  on  account  of  its  not  being  reduced  into  writing ;  for 
' '  as  the  trust  would  residt  to  the  father  were  it  not  re- 
butted by  the  sonship  as  a  circumstance  of  evidence,  the 
father  may  counteract  that  circumstance  by  the  evidence 
arising  from  his  parol  declaration"  (o). 

5.  Surrounding  circumstances  may  also  tend  to  rebut 
the  presumption.  Thus,  where  a  father,  upon  his  son's 
marriage,  gave  him  a  considerable  advancement,  and 
having  several  younger  children  who  had  no  provision,  he 
sold  an  estate;  but  500Z.  only  of  the  purchase-money  being 
X^aid,  he  took  a  security  for  the  residue  in  the  joint  names 
of  himself  and  his  said  son,  and  he  himself  received  the 
interest  and  a  great  part  of  the  principal  without  any 
opposition  from  the  son,  as  did  his  executrix  after  his 
death,  the  son  writing  receipts  for  the  interest ;  it  was  held 
that  the  son  took  nothing ;  the  Lord  Chancellor  saying, 
"  Where  a  father  takes  an  estate  in  the  name  of  his  son  it 
is  to  be  considered  as  an  advancement ;  but  that  is  liable 
to  be  rebutted  by  subsequent  acts ;  so  if  the  estate  be 
taken  jointly,  so  as  the  son  may  be  entitled  by  survivor- 
ship,   that    is   weaker   than   the   former   case,    and    still 

(o)    WUUains  v.  WilUams,  32  B.  370. 
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de2:)ends  on  circumstances.  Tlie  son  knew  liere  that  Ms 
name  was  used  in  tlie  mortgage,  and  must  have  known 
whether  it  was  for  his  own  interest  or  only  as  a  trustee 
for  the  father,  and  instead  of  making  any  claim,  his  acts 
are  very  strong  evidence  of  the  latter ;  nor  is  there  any 
coloiu'  why  the  father  should  make  him  any  further  ad- 
vancement when  he  had  so  many  cliildren  unprovided 
for"  (I).  The  dictxmi  of  the  learned  chancellor,  that  the 
presumption  may  be  rebutted  by  subsequent  acts,  cannot 
be  taken  to  mean  subsequent  acts  of  the  father,  which  are 
only  admissible  against,  and  not  for  him  (««) ;  but  must,  it 
is  apprehended,  refer  only  to  subsequent  acts  of  the  son 
(and  only  to  them  when  there  is  nothing  to  show  that  the 
father  did  actually  intend  to  advance  the  son  (?«) ),  or  to 
subsequent  acts  of  the  father  so  acquiesced  in  by  the  son 
as  to  raise  the  presumption  that  the  son  always  knew  that 
no  benefit  was  intended  him.  It  is  also  to  be  remarked, 
that  the  fact  of  the  father  having  previously  made  pro- 
A^sion  for  the  son,  would  not  of  itself  have  been  sufficient 
to  rebut  the  usual  presumption,  although,  taken  together 
with  other  circumstances,  it  is  a  strong  link  in  the 
chain  (o). 

6.  So  tlie  relationship  of  solicitor  and  client  between 
the  son  and  the  parent  has  been  considered  a  circumstance 
that  will,  of  itself,  rebut  the  presimiption  of  advance- 
ment (p). 

7.  In  7?p  De  Visme  {q)  it  was  laid  down,  that  where  a 
married  woman  had,  out  of  her  separate  estate,  made  a 
purchase  in  the  name  of  her  childi"en,  no  presumption  of 
advancement  arose,  inasmuch  as  a  married  woman  was 
under  no  obligation  to  maintain  her  children.     But,  witli 

(/)  Fole  V.  Pole,  1  V.  sen.   7G  ;  11  Eq.  10. 

Stock  V.  McAvo!/,li.  E..,  15  Eq.  55.  (o)  See  jier  Lord  Loughborough, 

(m)  Ecddington  v.  Reddington,  3  3  Ridge,  190. 

Ridge,  197.  {]))   Garrctty.lFilkiHson,2B.&z 

(«)  Sidmouth  v.  SidmoHth,  2  B.  S.  244. 

455;  Sej)tcorthY.I£ejniort/i,'L.li.,  {q)  2  De  G.,  J.  &  S.  17. 
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great  respect,  it  is  suLiiiittod  that  the  true  ground  for 
presiiming  that  a  parent  intends  to  advance  his  child,  is 
not  duty,  but  natural  love  and  affection.  On  this  point, 
the  judgment  of  Yiec-Chancellor  Stuart  in  Sayre  v. 
Hughes  (r)  is  wortln'  of  stud3\  In  that  case,  a  "svidowed 
mother,  after  making  her  -will  in  favour  of  her  two 
daughters,  transferred  East  India  Stock  which  had  stood 
in  her  own  name  into  the  names  of  herself  and  the 
unmarried  daughter,  and  died :  and  the  Vice-Chancellor 
said,  "If  stock  be  foimd  standing  in  the  names  of  two 
persons,  the  presumption  of  law  is  that  it  is  their  pro- 
perty. But  if  there  be  evidence  that  one  of  them  pur- 
chased the  stock,  and  that  the  name  of  the  other  was  used 
without  any  consideration  proceeding  from  that  person,  the 
want  of  consideration  induces  the  court  to  presume  a 
resulting  trust.  The  more  simple  case,  and  that  generally 
referred  to  in  the  reported  decisions,  is  the  case  of  a 
purchase  by  one  person  in  the  name  of  another.  As  soon 
as  you  have  the  fact  of  the  purchase  in  evidence,  and  show 
that  the  purchase -money  was  paid  by  a  person  other  than 
the  person  to  whom  the  conveyance  was  made,  the  fact  of 
want  of  consideration  almost  necessarily  creates  the  pre- 
sumption of  a  resulting  trust.  In  the  case,  however,  of  a 
father  purchasing  property  in  the  name  of  a  son,  and 
having  the  conveyance  made  to  the  son — the  father  paying 
the  purchase-money — the  circirmstance  of  a  relationship 
raises  a  presumption  of  benefit  intended  for  the  son,  which 
rebuts  the  notion  of  a  resulting  trust.  In  the  ease  of 
Grey  v.  Grey  (s),  before  Lord  Nottingham,  there  was, 
beyond  the  simple  facts  of  the  purchase  and  the  conve}-- 
ance,  the  fact  of  the  receipt  of  the  profits  by  the  father. 
Where  the  conveyance  is  to  one  person  and  the  purchase- 
money  paid  by  another,  the  receipt  of  the  profits  by  the 
person  who  paid  the  purchase-money,  in  an  ordinary  case 
strengthens   the   presumption    that    he   is   the   beneficial 

(;•)  L.  E.,  0  Eq.  376.  {s)  2  Sw.  594. 
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owner,  but  in  tlie  case  of  a  fatlier  and  a  son  tliis  circum- 
stance was  not  cnoug-li  to  rebut  the  presumption  of  benefit 
to  tlie  son.  The  same  doctrine  extends  to  a  purchase  by  a 
j)erson  in  loco  parentis.  Lord  Cottenbam  in  Poivys  v. 
Mansfield  {t),  commenting  upon  the  meaning  of  that  ex- 
pression, said,  '  It  means  a  person  in  sucb  a  relation  towards 
the  indi-ST.dual  in  question  as  raises  a  presumption  of  an 
intention  to  benefit  him.'  It  has  been  argued,  that  a 
mother  is  not  a  person  bound  to  make  an  advancement  to 
her  child,  and  that  a  widowed  mother  is  not  a  person 
standing  in  such  a  relation  to  her  child  as  to  raise  a 
presumption  that  in  a  transaction  of  this  kind  a  benefit 
was  intended  for  the  child.  In  the  case  of  Re  De  l^isnie 
it  was  said,  that  a  mother  does  not  stand  in  such  a 
relationship  to  a  cliild  as  to  raise  a  presumption  of  benefit 
for  the  child.  The  question  in  that  case  arose  on  a  peti- 
tion in  lunacy,  and  it  seems  to  have  been  taken  for 
granted  that  no  presumption  of  benefit  arises  in  the  case 
of  a  mother.  But  maternal  affection  as  a  motive  of  bounty 
is  perhaps  the  strongest  of  all,  although  the  duty  is  not  so 
strong  as  in  the  case  of  a  father,  inasmuch  as  it  is  the  duty 
of  a  father  to  advance  his  child.  That,  however,  is  a 
moral  obligation,  and  not  a  legal  one."  His  honor  then 
reviewed  the  circimistances  of  the  case,  in  order  to  see 
whether  they  rebutted  the  presumption  of  advancement, 
and,  finding  that  they  did  not,  decided  in  favour  of  the 
daughter. 

8.  With  regard  to  the  presiunption  of  advancement  in 
favour  of  persons  to  whom  the  purchaser  stands  in  loco 
parentis,  it  has  been  held  that  the  presimiption  arose  in 
the  case  of  an  illegitimate  child  {u),  a  grandchild  ^chen  the 
father  was  dead  (r),  and  the  nephew  of  a  wife  who  had 
been  practically  adopted  by  the  husband  as  liis  child  (w). 

{t)  3  M.  &  C.  359.  (r)  Ebrandx.  Dancer,  Ch.Ca.26. 

(«)  Beckford  v.  Bcchfurd,  Loft,  [a)   Currant  v.  Jago,  1  Coll.  Ch. 

290.  261. 
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But  it  would  sGOiu  that  the  person  aUogcd  to  liavo  been  in 
loco  parentis  must  have  intended  to  put  himself  in  tho 
situation  of  the  person  described  as  the  natural  father  of 
the  child  with  reference  to  those  parental  offices  and 
duties  which  consist  in  making'  provision  for  a  child ;  and 
the  mere  fact  that  a  grandfather  took  care  of  his  daughter's 
illegitimate  child  and  sent  it  to  school,  has  been  h(4d  to  be 
insufhcient  to  raise  the  presumption;  Vice-Chancellor  Pago 
Wood  saying,  "1  cannot  put  the  doctrine  so  high  as  to 
hold  that  if  a  person  educate  a  child  to  whom  he  is  under 
no  obligation  either  morally  or  legally,  the  child  is  there- 
fore to  be  provided  for  at  his  expense"  (x). 


Art.  21. — Profits  made  hy  Persons  in  Fiduciari/  Positions. 

Where  a  person  holds,  or  has  the  management  of 
property,  either  as  an  express  trustee,  or  as  one  of 
a  succession  of  j)ersons  partially  interested  under  a 
settlement,  or  as  a  guardian,  agent,  or  other  person 
clothed  with  a  fiduciar}'  character,  he  must  not  gain 
any  personal  profit  by  availing  himself  of  his 
position ;  and  if  he  does  so,  he  w'ill  be  a  mere  trustee 
of  such  profit  for  the  benefit  of  the  persons 
equitably  entitled  to  the  property,  in  respect  of 
which  such  profit  was  gained. 

Illust. — 1.  Thus,  in  the  leading  case  of  Sandford  v. 
Kcech  («),  a  lessee  of  the  profits  of  a  market  had  devised 
the  lease  to  a  trustee  for  an  infant.  On  the  expiration  of 
the  lease,  the  trustee  applied  for  a  renewal,  but  the  lessor 
would  not  renew,  on  the  ground  that  the  infant  could  not 
enter  into  the  usual  covenants.  Upon  this,  the  trustee 
took  a  lease  to  himself  for  his  own  benefit;  but  it  was 
decreed  by  Lord  King,  that  he  must  hold  it  in  trust  for 
the  infant,  his  lordship  saying,  ' '  If  a  trustee,  on  the  refusal 

{x)   Tuclcer  v.  Bitrron,  2  H.  &  (a)  Sel.  CIi.  Ca.  61. 

M.  515;  UJxu-.,  N.  S.  525. 
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to  renew,  miglit  have  a  lease  to  liimself,  few  trust  estates 
would  Tbe  renewed  to  cestuis  que  trust." 

2.  Aud  so  also  a  tenant  for  life  of  leaseholds  (even  though, 
they  be  held  under  a  mere  yearly  tenauc}^  (b) ),  who  claims 
under  a  settlement,  cannot  renew  them  for  his  own  sole 
]jenefit;  for  he  cannot  avail  himself  of  his  position,  as  the 
l^^)erson  in  possession  under  the  settlement,  to  get  a  more 
durable  term,  and  so  to  defeat  the  probable  intentions  of 
the  settlor,  that  the  lease  should  be  renewed  for  the  benefit 
of  all  persons  claiming  under  the  settlement  (c).  And  upon 
similar  grounds,  if  a  tenant  for  life  accepts  money  in  con- 
sideration of  his  allowing  something  to  be  done  which  is 
prejudicial  to  the  trust  property  (as  for  instance  the 
unopposed  passage  of  an  act  of  parliament  sanctioning  a 
railway),  he  will  be  a  trustee  of  such  money  for  all  the 
persons  interested  under  the  settlement  (d). 

3.  The  same  principle  applies  to  mortgagees  (e),  joint 
tenants  (/),  partners  (y),  and  owners  of  land  subject  to  a 
charge  (A). 

4.  So  directors  of  a  company,  cannot  avail  themselves 
of  their  position  to  enter  into  beneficial  contracts  vdth  the 
company  («);  nor  can  they  buy  property,  and  then  sell  it 
to  the  company  at  an  advanced  price.  So  promoters  of  a 
company  hold  a  fiduciary  relation  towards  the  company  (A-). 
Directors  cannot  receive  commissions  from  other  parties, 

(b)  James  v.  Dcane,  15  V.  236  Ch.  Div.  345. 

(c)  Eyre  v.  Dolphin,  2  B.  &  B.  {h)  Jaclson  v.  Welsh,  L.  &  G-. 
290;  Mill  V.  Hill,  3  H.  L.  C.  t.  Phmket,  346;  JFiiislowY.  Tiffhe, 
828;  Yew  v.  Edwards,  1  D.  &  J.  2  B.  &  B.  195;  Webb  v.  Zuyar,  2 
598;  James  v.  Beane,  sup.  Y.  &  C.  247. 

{d)  Pole   V.  Eole,  2   Dr.   &   S.  (t)   Great  Luxembourg  Mail.  Co. 

420.  V.  Magnay,  25  B.  586;  Aberdeen 

(e)  RushwortJi's  case,  Free.  13.  Rail.  Co.  v.  Blackie,  1  Macq.  461; 

(/)  Palmer   v.    Young,    1    Ver.  Flanagan  v.   G.  W.  Rail.  Co.,  19 

276.  L.  T.,  N".  S.  345. 

{g)  Featherstonhaughv.Fenwicl-,  [k]  Kitchens  v.  Congreve,   1   R. 

17  V.  311;   Clegg  v.  Fishwick,   I  &  M.  150;  Faiccett  y.  TFhitehouse, 

M.  &  G.  294;  Bell  v.  Rarnett,  21  ibid.  132;  Reek  y.  Kantorowicz,  3 

W.  R.  119;  but  as  to  partners,  K.  &  J.  230;  Ragnall  v.  Carlton, 

see  Bean  v.  MacBoicell,  L.  R.,  8  L.  R.,  6  Ch.  Div.  371. 
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on  the  Bale  of  any  of  the  property  of  the  company  (/),  and 
generally  they  cannot  deal  for  tlieir  own  advantage  with 
any  jiart  of  tlie  property  or  shares  of  the  company  (>n). 

5,  Agents  come  under  tlie  same  principle  (»).  Thus, 
where  A.,  being  aware  that  B.  wislied  to  ohtain  shares  in 
a  certain  company,  represented  to  B.  that  he,  A.,  could 
procure  a  certain  nuniLcr  of  shares  at  SI.  a  share,  and  B. 
agreed  to  purchase  at  that  price,  and  tlie  agreement  was 
carried  out;  but  B.  afterwards  discovered  that  A.  was  in 
fact  the  owner  of  the  shares,  having  just  previously  bought 
them  for  21.  a  share;  it  was  held  that  A.  was  an  agent  for 
B.,  and  must  be  ordered  to  repay  to  B.  the  difference 
between  the  price  given  by  B.,  and  that  given  by  A.  for 
the  shares  (o). 

6.  So  a  solicitor  who  purcliases  property  from  a  client, 
must,  if  the  sale  be  impeached,  not  only  show  that  he 
gave  full  value  for  it,  but  also  that  the  client  was  actually 
benefited  by  the  transaction.  And  persons  who  subse- 
quently purchase  from  the  solicitor  with  notice  of  the 
transaction  are  under  a  similar  liability  (/>). 


Art.  22. — General  EquitahJe  Claims. 

In  every  case  (not  coming  within  the  scope  of  any  of 
the  preceding  articles)  where  the  person  in  whom 
real  or  personal  property  is  vested,  has  not  the 
whole  equitable  interest  therein,  he  is  pro  tanto  a 
trustee  for  the  persons  having  such  other  equitable 
interest  {a). 

(l)   Gaslrll  V.  Chambers,  26  B.  {a)  This  article,  doubtless,  in- 

360.  eludes  all  those  relating  to  con- 

[m)   Turk,    ^c.    Co.   v.   Sudsoii,  structive  trusts  Avhich  have  pre- 

16  B.  485.  ceded  it,   but  as  it  would  be  a 

(m)  Morrcft  v.  Paske,  2  At.  54 ;  quite  endless  task  to  enumerate 

Kimbcr  v.  Barber,  L.  R.,  8  Ch.  eveiy  kind  of  constructive  trust, 

56.  for  they  are,  as  has  been  truly 

(o)  Kimbcr  v.  Barber,  sup.  said,    conterminous  Avith  equity 

[p)   Topham  v.  Spencer,  2  Jur.,  jiu-isprudence,     I   have   thought 

N.  S.  865.  it  better  to  call  special  attention 
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Illust. — 1.  Thus,  Tvliere  a  binding  contract  is  entered 
into  between  two  persons  for  the  sale  of  proj^jerty  by  one 
to  the  other,  then,  in  the  words  of  Lord  Cairns,  in  Shaw  v. 
Foster  {h),  "There  cannot  be  the  slightest  doubt  of  the 
relation  subsisting  in  the  eye  of  a  court  of  equity  between 
the  vendor  and  the  purchaser.  The  vendor  is  a  trustee  of 
the  property  for  the  purchaser ;  the  purchaser  is  the  real 
benefi-cial  owner  in  the  eye  of  a  court  of  equity  of  the  pro- 
perty, subject  only  to  this  observation,  that  the  vendor 
(whom  I  have  called  a  trustee)  is  not  a  mere  dormant 
trustee ;  he  is  a  trustee  ha\dng  a  personal  and  substantial 
interest  in  the  property,  a  right  to  protect  that  interest, 
and  an  active  right  to  assert  that  interest  if  anything 
should  be  done  in  derogation  of  it.  The  relation  therefore 
of  trustee  and  cestui  que  trust  subsists,  but  subsists  subject 
to  the  paramount  right  of  the  vendor  and  trustee  to  protect 
his  own  interest  as  vendor  of  the  property."  He  is,  how- 
ever, only  trustee  pro  tanto,  and  his  duties  are  strictly  matter 
of  contract  (c). 

2.  In  the  converse  case,  where  the  vendor  has  actually 
conveyed  the  property,  but  the  purchaser  has  not  paid  the 
purchase-nionej^,  or  has  onl}-  paid  part  of  it,  the  vendor 
has  a  lien  upon  the  property  for  the  unpaid  portion  {d) ; 
and  the  purchaser  will  hold  the  estate  as  a  trustee  pro 
tanto,  unless  by  his  acts  or  declarations  the  vendor  has 
plainly  manifested  his  intention  to  rely,  not  upon  the 
estate,  but  upon  some  other  security,  or  upon  the  personal 
credit  of  the  individual  (e).  A  mere  collateral  security  will 
not,  however,  suffice  (/) ;  but  where  it  appears  that  a  bond, 
covenant,  mortgage  or  annuity  was  itself  the  actual  con- 
to  those  classes  which  are  most  Xnox  v.  Gi/e,  L.  E,.,  5  H.  L.  656; 
important,  and  to  bring  all  others  but  see  Smith  v.  JEarl  Egmont, 
^vdthin  one  sweeping  general  L.  E,.,  6  Ch.  Div.  469. 
clause.  {d)  Maclcreth    v.    Syriimons,     1 

{h)  L.  R.,  5  H.  L.  338;  Earl      Lead.  Ca.  295. 
of  Egmont  v.  Smith,  L.  E..,  6  Ch.  (e)  Ibid. 

Div.  475.  (/)   Collinsy.  Collins,  31  B.  346; 

(c)  See  per  Lord  Westbury  in       IIi<//kcsv.Kearnei/,lSich..&li.l3i:. 
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sideration — tho  thing  bargained  for — and  not  a  mere  col- 
lateral security  for  the  purchase-money  (^),  there  will  be  no 
lien,  and  consecj[uently  no  trust. 

3.  It  need  scarcely  be  pointed  out  that  a  mortgagor,  in 
the  case  of  an  equitable  mortgage,  is  pro  tanto  a  trustee 
for  the  mortgagee  ;  for  even  A\liere  there  is  no  written 
memorandum,  a  deposit  of  title  deeds  is  of  itself  evidence 
of  an  agreement  for  the  mortgage  of  the  property  (/<) ;  and 
in  accordance  witli  tho  maxim,  that  equity  regards  that  as 
done  which  ought  to  be  done,  the  mortgagor  holds  the 
legal  estate  in  trust  to  execute  a  legal  mortgage  to  the 
mortgagee. 

4.  Upon  the  death  of  a  mortgagee,  the  mortgaged 
property  (if  assured  to  him  in  fee)  descended  at  law, 
pr(>vious  to  the  Vendor  and  Purchaser  Act  1874,  to  his 
heir ;  l)ut  being  in  reality  only  a  security  for  money,  it 
equitably  belonged  to  his  personal  representatives,  and 
the  heir  was,  therefore,  held  to  be  a  trustee  only  for  the 
administrators  or  executors  of  the  mortgagee  (/). 

5.  So  a  mortgagee  in  possession  is  constructivelj-  a 
trustee  of  the  rents  and  profits,  and  bound  to  apply  them 
in  a  due  coiu'se  of  administration  (A-).  But  there  has  been 
considerable  conflict  of  opinion  as  to  the  extent  of  his  re- 
sponsibility. For  instance,  it  has  been  held  that  he  is 
liable,  even  after  transferring  the  mortgage  without  the 
mortgagor's  consent  (/);  but  this  decision  has  been  ques- 


{fj)   1  Lead.  Ca.  317;  Bi(cklond  Ex  parte  Moss,  3  D.  &  S.  599. 

V.  Focknell,  13  Siin.  499:  Parrott  (i)   Thornborough    v.    Baker,    2 

V.   Sweetlancl,   3   ]\I.   &   K.   655;  Lead.  Ca.  1030.     But  see  37  & 

Dixon    V.    Gaijfere,    21    B.    118;  38  Vict.  c.  78,  ss.  4,  5. 

Dyke  v.  RendaU,  2  D.  M.  &  G.  {k)  Lew.  169;  Coppringx.  Cooke, 

209;   and  see  Be  Brentwood  Brick  \Yev.2~iQ\  Benthamv.  Haincoart, 

and  Coal  Co.,  L.  R.,  4   Ch.  Div.  Pr.  Ch.  30;  Parker  v.  Calcraft,  6 

562.  Mad.  11;  Hughes  \.  Williams,  12 

{h)  Bussclly.liussell,  I  Jjead.Ca.  V.    493;    Maddocks    v.    Wren,    2 

674;  Ex  parte  Wright,  19  V.  258;  Ch.  Rep.  109. 

Pryce  v.  Bury,  2  Dr.  42;  Ferris  (/)   Tenables  y.  Foi/le,  1  Ch.  Ca. 

T.   Mullins,   2   Sm.   &   Gif.   378;  3. 

TJ.T.  G 
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tioned,  and,  it  is  respectfully  apprehended,  rightly  so  (m). 
In  another  case,  it  was  said  that  a  mortgagee  in  posses- 
sion who,  after  the  mortgagor's  death,  bought  up  the 
widow's  right  to  dower,  was  obliged  to  hold  it  in  trust  for 
the  heir,  upon  his  paying  the  piu'chase-money  (n) ;  and 
although  this  case  has  called  forth  much  comment  (o),  it  is 
difficult  to  distinguish  it  in  principle  from  the  class  of  cases 
treated  of  in  the  last  article. 

6.  Upon  similar  principles,  a  cornet  of  equity  converts  a 
party  who  has  obtained  property  by  fraud  ''into  a  trustee 
for  the  party  who  is  injured  by  that  fraud ;  but  that,  being 
a  jui'isdiction  founded  on  personal  fraud,  it  is  incumbent 
on  the  court  to  see  that  a  fraud,  or  malus  animus,  is  proved 
by  the  clearest  and  most  indisputable  evidence;  it  is  im- 
possible to  supply  presumption  in  the  place  of  proof"  (/»). 

{»))  Lew.    169;    and    consider  Arnold    v.    Garner,    2   Ph.    231; 

Bingham  v.  Lee,  15  Sim.  400.  Mathison  v.  Clarl;e,  3  Dr.  3. 

(«)  Baldwin  v.  Bannister,  cited  {p)  Per    Lord    Westbiuy    in 

in  BobinsoHY.  Fett,  Z'P.'W.  2bl.  JlcCormick  v.    Grogan,  L.   E,.,  4 

(o)  Bobson  V.  Land,  8  Ha.  330;  H.  L.  88. 


7/^x:^u^i'  2^7  ^    , 
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Division  III. 
THE  ADMINISTRATION  OF  A  TRUST. 


SuB-Div.  I. — Preliminary. 

Aet.  23.  Fit  Persons  (0  be  appointed  Trustees. 
,,     24.  Disclaimer  of  a  Trust. 
,,     25.  Acceptance  0/ a  Trust. 

SuB-Div.  II. — The  Estate  of  the  Trustee. 

Art.  26.  Where  the  Trustee  takes  any  Estate. 

,,  27.  The  quantitij  of  Estate  taken  by  the  Trustee. 

,,  28.  Devolution  of  the  Trustee's  Estate. 

,,  29.  Devise  of  the  Trustee'' s  Estate. 

,,  30.  Bankruptcy  of  the  Trustee. 

,,  31.  The  incidents  of  the  Trustee'' s  Estate  at  Laic. 

,,  32.  Failure  of  Cestu is  que  trust. 

SuB-Div.  III. — The  Trustee's  Duties. 

Aet.  33.  Ifust  exerc'ise  reasonable  Care. 

,,  34.  3Iust  hand  Trust  Property  to  the  right  Person. 

,,  35.  Must  not  in  general  depute  his  Duties. 

,,  36.  Must  obey  the  Settlement. 

,,  37.  Must  not  favour  particular  Cestuis  que  trust. 

,,  38.  Must  not  set  up  Jus  tertii. 

,,  39.  Divestment  of  Trust  Funds. 

,,  40.  Should  be  ready  with  Accounts. 

„  41.  Must  not  make  Personal  Profit  out  of  Trust  Property. 

,,  42.  Must  in  general  act  gratuitously. 

SuB-DiY.  IV. — The  Trustee's  Powers. 

Aet.  43.  General  Authority. 

,,     44.  Impl'ied  Powers  in  recent  Settlements. 

,,     45.  Delegation  of  Powers. 

,,     46.  Susjicnsion  of  Powers  by  Suit. 

SuB-DiY.  V. — The  Authority  of  the  Cestuis  que  trust. 

Aet.  47.  Di  a  simple  Trust. 
,,     48.   The  Authority  of  one  out  of  several  in  a  Special  Trust. 
,,     49.   The  Attthority  of  all  i>i  a  Special  Trust. 

SuB-Div.  "VT. — The  Death,  Eetlremext,  or  Eemoval  of 
A  Trustee. 

Aet.  50.  Survivorship  of  the  Office. 
,,     51.  Devolution  of  the  Office  on  deaf h  of  Survivor. 
„     52.  Devise  of  the  Office. 

G  2 
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Aet.  53.  Betirement  or  Removal  from  the  Office. 
,,     54.  Appointment  of  new  Trustees  hy  the  Court. 
,,     55.  Express  2}ower  to  ap2)oint  new  Trustees. 

SuB-DH*.  VII. — The  PROTECTioisr  akd  Eelief  accorded 
TO  Trustees. 
Aet.  56.  Beimhursement. 
,,     57.  Protection  ffffainst  acts  of  Co-trustees. 
„     58.  Not  bound  to  pay  to  Persons  claiming  through  Cestui  que  trust 

ivithont  notice. 
J,     59.   Concurrence  of  or  Pelease  by  Cestuis  que  trust. 
,,     60.  Laches  of  Cestuis  que  trust. 

„     61.  Entitled  to  be  indemnified  hy  gainer  by  breach  of  Trust. 
,,     62.  Bight  to  Discharge. 
,,     63.  Advice  of  a  Judge. 
,,     64.  Instituting  Administration  Suit. 


SuE-DivisioN  I. — Preliminary. 
Art.  23. —  Who  are  Fit  Posoii-s  to  be  appointed  Trustees. 

Every  person  who  can  hold  property,  may  have  pro- 
perty vested  in  him  as  trustee  ;  but  where  the  trust 
is  a  special  trust,  he  can  only  execute  it,  where  he  is, 
Xf  in  the  eye  of  the  law,  competent  to  exercise  discre- 

tion {a) . 

Illust. — 1.  An  infant  maybe  appointed  a  trustee,  for  lie 
is  capable  of  holding  property,  but  he  cannot  properly 
carry  out  a  special  trust  during-  his  minority.  In  A7«y  v. 
Bflloj'dih),  V.-C.  Page  Wood  said:  "The  contest  arises 
thus :  a  testator  ha\dug  chosen  to  devise  estates  ui:>on 
trusts  rec[uiring  discretion  as  to  the  expediency,  as  to  the 
time,  and  as  to  the  manner  of  a  sale,  to  thi'ee  persons,  one 
of  whom  is  an  infant,  the  question  is,  whether  a  contract  for 
sale  entered  into  by  those  three  trustees  is  a  valid  contract 
which  the  court  can  speciJicaUy  perform.  There  can  be  no 
doubt  that  if  a  man  by  his  wiU  gives  an  infant  a  simple 
power  of  sale  without  an  interest,  the  infant  may  exercise 

it It  is  to  be  observed  that  all  the  cases  reHed  on 

with  reference  to  powers,  have  gone  upon  the  principle, 

[a)  King  v.  Bellord,  1  H.  &  J\I.  {b)  Sup.  ;  but  consider  Be  Card- 

343.  ross,  L.  R.,  7  Ch.  Diy.  728. 
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that  tho  iufant  in.  executing  tlio  power  is  a  mere  conduit 
pipe ;  so  that  ^\■hon  tho  estate  is  created,  tlio  infant  is 
merely  the  instrument  by  whose  hand  the  donor  acts(f). 
This  principle  fails  altogether  to  reach  the  case  of  a  devise 
in  trust  to  an  infant.  It  is  not  in  the  power  of  a  testator 
to  confer  upon  an  infant  that  discretion  which  the  law  does 
not  give  him,  although  he  may  make  the  infant  liis  hand — 
his  agent — to  execute  his  purpose.  He  cannot  give  an 
estate  to  an  infant,  and  say  that  he  may  sell  it,  Avhen  the 
law  says  that  he  cannot  do  so."  An  additional  oLjection 
to  making  an  infant  a  trustee  consists  in  the  fact  that  he 
cannot  be  made  liable  for  a  breach  of  trust  arising  from 
negligence  (r/),  although  he  would  seem  to  bo  liable  for 
actual  fraud  if  it  can  be  shown  that  he  had  sufficient  al)ility 
to  contrive  a  fraud  (e). 

2.  An  alien  ma}'-,  since  the  passing  of  the  statute  30  tt 
34  Viet.  ('.  14,  liold  real  estate,  and  may  therefore  (it  is  ap- 
prehended) be  either  a  settlor  or  a  trustee.  Prior  to  that 
act  he  could  purchase  hinds  for  an  estate  of  freehold,  but 
could  not  take  them  by  operation  of  law,  as,  for  instance, 
by  descent  or  jure  mariti  (/);  and  even  if  he  took  them  by 
purchase  he  was  liable  to  be  ousted  by  the  crown  on  incjui- 
sition  found,  and  could  not  make  a  good  title.  Thus,  in 
Fish  V.  Klem{g),  a  testator  devised  and  bequeathed  the 
residue  of  his  real  and  personal  estate  to  his  wife  and  one 
Klein  (an  alien)  upon  trust  to  sell  the  same.  The  estate 
was  sold  for  60,000/.,  but  doubts  having  arisen  as  to 
Klein's  capacity  to  convey  the  estate  to  a  purchaser,  the 
matter  came  before  the  court ;  and  the  then  Master  of  the 
Eolls  said  :  "  The  estate  being  out  of  Klein,  it  is  impossible 
to  consider  his  alienee  in  any  better  situation  as  to  title 
than  Klein  himself."     No  doubt,  however,  the  crown  could 

(c)  (?ra»«7cv.Tit'i«^,  Bridg.  107.  son,  1  D.   &  S.   503;    Wright  v. 

{d)  Hbidmarsh  v.   Sotithf/atc,  2  Snowe,  2  ib.  321 ;  Davies  v.  Hodg- 

Russ.  324.  ivn,  25  B.  177. 

{e)    Evroy   v.    Nicholas,    2   Eq.  ( /)  Lew.  25. 

Ca.  Ab.  4S9;  StU:eman  v.  JDaiv-  (g)  2  Mer.  431. 
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have  made  a  good  title,  and  could  have  executed  the 
trust  (A),  but  there  would  seem  to  be  no  means  of  forcing 
the  crown  to  execute  a  trust  (/) ;  although,  it  is  apprehended, 
that  practically,  by  means  of  a  petition  of  right,  the  crown 
would  be  as  amenable  to  the  court  in  this  matter  as  an 
individual. 

3.  A  married  woman  may  undoubtedly  be  a  trustee  (h), 
but  she  is  not  a  desirable  person  for  the  ofhce.  No  doubt 
she  can  exercise  powers  collateral,  or  in  gross,  or  appen- 
dant (J) ;  but  she  can  only  execute  a  trust  to  sell,  unaccom- 
panied by  a  power  of  appointment,  with  her  husband's 
consent  and  joinder;  for  not  only  is  he  the  party  liable  (m), 
but  as  she  takes  a  mere  legal  estate,  she  takes  it  subject  to 
her  legal  disabilities  and  incidents  (ji) ;  and  it  is  appre- 
hended, that  even  where  there  is  a  iwioer  vested  in  her  to 
sell,  she  would  not  be  capable  of  entering  into  a  binding 
contract  to  execute  the  power,  as  it  is  no  question  affecting 
her  separate  estate  (o). 


Art.  24. — Disclaimer  of  a  Trust. 

No  one  is  bound  to  accept  the  office  of  trustee  (r/). 
I  Both  the  office  and  the  estate  may  be  disclaimed 
before  acceptance,  either  by  deed  {h)  or  (save  in 
the  case  of  a  mamed  woman,  who  must  disclaim  by 
deed  (c) )  by  doing  an  act  which  is  tantamount  to  a 
disclaimer  (c/).     The   disclaimer   should  be   made 

(/(.)  Lew.  29.  {a)  Rodhmn  v.  Fctt,  2  Lead.  Ca. 

(i)  Faulett  V.  Att.-Gen.  Hard.  238. 

467;  Hodge \.  Att.-Gen.  3T.  &C.  (*)  Staeey  v.  Elph,  1  M.  &  K. 

342.  199. 

(Z)  Smith  V.  Smith,  21  B.  385.  (r)  8  &  9  Yict.  c.  106,  s.  7. 

\l)  Godolphin  v.  GodoJphln,  1  V.  \d)  Stacei/  v.  Elph,  &up.;  Toivn- 

sen.  21.  son  v.  Tickell,  3  B.  &  A.  31 ;  Ber/- 

(«»)  Smith  V.  Smith,  21  B.  385.  biex.  Crook,  2  B.  N.  C.  70;  Bing- 

(m)  Lew.  33.  horn  v.  Clanmorris,   2  Moll.   253; 

(o)  Avcrij  V.    GriJ/tn,  L.  E.,   6  but  see  Be  Ellison,  2  Jur.,  N.  S. 

Eq.  607.  262. 
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within  a  reasonable  period,  having  regard  to  the 
circumstances  of  the  particular  case  (^). 

Illust. — 1.  Thus,  even  though  a  person  may  have  agreed 
in  the  lifetime  of  a  testator  to  ho  his  executor,  he  is  still 
at  Hberty  to  recede  from  his  promise  at  any  time  before 
proving  the  will  (/). 

2.  A  prudent  man  will  of  course  always  disclaim  by  deed, 
in  order  that  there  may  be  no  question  of  the  fact ;  but  a 
disclaimer  by  counsel  at  the  bar  is  sufficient  {g) ;  and  in 
Stacey  v.  Elph  (A),  where  a  person,  named  as  executor  and 
trustee  under  a  will,  did  not  foraially  renounce  probate 
until  after  the  death  of  the  acting  executor,  nor  fonnally 
disclaim  the  trusts  of  the  will,  but  purchased  a  part  of  the 
real  estate,  and  took  a  conveyance  from  tlio  tenant  for  life 
and  tlio  lieir-at-law  to  irhom  the  estate  must  have  descended 
on  disclaimer  of  the  trust,  it  was  held  that  he  had  by  his 
conduct  disclaimed  the  office  and  estate  of  trustee  under  the 
will;  and  Sir  J.  Leach,  M.R.,  said:  "In  tliis  case  there  is 
no  ambiguity  in  the  conduct  of  the  defendant ;  he  never 
interfered  with  the  property,  except  as  the  friend  or  agent 
of  the  widow  ;  and  it  is  plain  from  the  confidence  which  the 
testator  appears  to  have  placed  in  him  by  his  will  that  he 

was  a  particidar  friend  of  the  familj- It  is  true  he 

never  executed  a  deed  disclaiming  the  trust,  but  his  con- 
duct disclaimed  the  trust;  in  the  jmrchase  of  the  small 
real  estate  made  by  him,  he  took  by  feoffment  from  the 
widow  and  eldest  son  of  the  testator,  in  whom  the  estates 
could  only  vest  by  the  disclaimer  of  the  trustee."  In  Re 
Ellison'' s  Trusts  (Ji),  however,  Sir  W.  Page  Wood,  V.-C, 
expressed  some  doubt  whether  a  freehold  estate  could  be 
disclaimed  by  parol,  or  otherwise  than  by  deed ;  but  his 

{e)  See  Doe  v.  Harris,  16  M.  &  (/")  Boyle  v.  Blake,  2  Sch.  &  L. 

W.  522;  Paddon  v.  Richardson,  7       239. 

D.  M.  &  G.  563;  James  y.  Frcar-  (g)  Foster  v.  Daivher,  8  "W.  K. 

son,  1  Y.  &  C.  C.  C.  370.  646. 

(/i)  Supra. 
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lionoiir's  attention  does  not  appear  to  have  been  called  to 
Stacey  v.  Elph,  and  as  tlie  case  was  only  an  -unopposed 
petition  for  the  appointment  of  new  trustees,  it  can  hardly 
he  taken  as   an   authority  against   the  rules  above   laid 

Art,  25. — Acceptance  of  the  Trust. 

A  person  may  accept  the  ofRee  of  trustee  expressly, 
or  he  may  do  so  constructively,  by  doing  such  acts 
as  are  only  referable  to  the  character  of  trustee  or 
executor  {a),  or  by  long  acquiescence. 

Illl^st. — 1 .  A  trustee  expressly  accepts  the  office,  by  exe- 
cuting the  settlement  {h),  or  by  making  an  express  declara- 
tion of  his  assent  (c). 

2.  Permitting  an  action  concerning  the  trust  property  to 
be  brought  in  his  name(f/),  or  otherwise  allowing  the 
trust  property  to  be  dealt  with  in  his  name  (e),  is  such  an 
acquiescence  as  will  be  construed  to  be  an  acceptance  of 
the  office. 

3.  So,  where  the  office  of  executor  is  clothed  with  cer- 
tain trusts,  or  where  the  executor  is  also  nominated  the 
trustee  of  real  estate  under  a  will,  he  is  construed  to  have 
accepted  the  office  of  trustee  if  he  takes  out  probate  to  the 
will  {f) ;  and  acceptance  of  the  trusts  of  a  wiU  is  construc- 
tive acceptance  of  the  office  of  trustee  of  estates,  devised 
thereby,  of  which  the  testator  was  trustee  (y). 

4.  In  Conync/ham  v.  Conyngham  {K),  one  Coleman  was 
appointed  trustee  of  a  will,  but  he  never  expressly  ac- 
cepted the  appointment.     One  of  the  trusts  was  in  respect 

(ff)  Spence,  918.  (t)  James  v.  Frearson,  1  Y.  &  C. 

{b)  Btickcridgc  v.   Glasse,  1  Cr.       C.  C.  370. 

«&  Ph.  134.  (/)  MhcIIow  v.  Fidler,  Jac.  198 ; 

{c)  Doe  V.  Harris,  IC  M.  &  W.        Ward  v.  Butler,  2  Moll.  533. 

517.  (.9)  Me I'err>j,2C\a±.Qb'r,  Brooke 

{(l)  Montford  v.  Cadogan,  17  V.       v.  Ilaynes,  l!  R.,  6  Eq.  25. 

485.  (/()  1  V.  sen.  522. 
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of  tlie  rents  of  a  plantation  then  in  lease  to  the  testator's 
son.  Coleman  acted  as  the  agent  of  the  son,  who  was 
also  heir-at-law,  and  received  the  rents  of  the  estate  from 
him.  It  was  held,  that  by  so  interfering  with  the  trust 
property,  he  could  not  repudiate  the  trust,  and  say  that  he 
merely  acted  as  the  son's  agent.  He  received  the  property 
from  the  person  who  was  nominally  to  have  remitted  the 
rents,  and  it  was  incimibent  on  him,  if  he  would  not  have 
acted  as  trustee,  to  have  refused,  and  not  to  leave  himself 
at  Kberty  to  say  he  acted  as  trustee  or  not.  It  is,  however, 
not  every  interference  with  trust  property  which  will  he 
construed  as  an  acceptance  of  the  office  of  trustee :  for  if 
such  interference  be  plainly  (not  ambiguously)  referrible  to 
some  other  ground,  it  will  not  operate  as  an  acceptance  (/) ; 
nor  will  merely  talcing  charge  of  a  trust  im.til  a  new  trustee 
can  be  found,  be,  of  itself,  a  constructive  acceptance  (A). 

5.  Where  a  trustee,  with  notice  of  the  trust,  has  indulged 
in  a  passive  acquiescence  for  some  j'ears,  he  will  be  pre- 
sumed to  have  accepted  it,  in  the  absence  of  any  satisfactory 
explanation  {I). 

(i)  Staccy  V.  EJph,  1  11.   &  K.  {I)  Wise  v.  Wise,  2  J.   &  Lat. 

195;  BoveY.  Evcrard,  1  E.  &  M.  412;  Re  Uniae/ce,  1  J.  &  Lat.   1; 

281;  Zoivri/v.  Fulton,  9  Siin.  115.  lie  Necdham,  ib.  34. 

(/f)  Evans  v.  John,  4  B.  35. 
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SUB-DIVISION  II. 
The  Estate  of  the  Trustee  and  its  Incidents. 


Art.  26. — Cases  in  wliich  the  Trustee  takes  any  Estate. 

a.  Where  the  trust  is  a  simple  trust,  and  the  trust 
property  is  of  freehold  tenure,  then,  in  consequence 
of  the  Statute  of  Uses,  the  trustee  takes  no  estate 
unless  the  property  he  limited  to  his  use,  or  unless 
there  be  a  clear  intention  to  vest  an  estate  in  him. 
But  where  the  trust  is  a  special  trust  the  statute 
does  not  apply,  and  the  trustee  will  take  an  estate. 
/3.  "Where  the  trust  property  is  of  copyhold  or 
leasehold  tenure,  or  is  pure  personalty,  the  Statute 
of  Uses  is  inapplicable,  and  the  trustee  takes  the 
legal  estate,  whether  the  trust  be  simple  or  special. 
Illitst. — 1.  Thus,  where  a  freehold  estate  is  limited  to 
trustees,  and  the  words  used  are  "in  trust  to  pay  to  "  a 
■*  specified  person  the  rents  and  profits,  there  the  trustees  take 
^"  c,^j,^i^^  the  legal  estate,  because  they  must  receive  before  they  can 
make  the  required  payments.  But  where  the  words  are 
"  in  trust  to  permit  and  sufi^er  A.  B.  to  take  the  rents  and 
profits,"  there  the  use  is  divested  out  of  them  and  executed 
in  the  party,  the  purposes  not  requiring  that  the  legal 
estate  should  remain  in  them(«). 

2.  Where,  however,  the  trustees  are  to  permit  and  suffer 
the  cestui  que  trust  to  receive  the  net  or  clear  rents  and 
profits,  the  trustees  take  the  legal  estate,  it  being  presumed 
that  the  trustees  are  to  take  the  ff)-oss  rents,  and  after  pay- 
ment of  outgoings,  to  hand  over  the  net  rents  to  the  cestui 
que  trust  (i). 

(ff)  Per   Parke,    J.,   Darlcr   v.  (i)  Barker  v.   Greemvoocl,  suj).  ; 

Greenwood,  4  M.  &  W.  429;  Doe  White  v.  Parker,  1  Bing.  N.  C. 
A.  Leicester \.  Biggs,  iTamxt.lQ^;  573;  Shapland  v.  Smith,  1  Pro. 
Doe  V.  Bolton,  11  A.  &  E.  188.  0.  C.  75. 
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3.  So,  again,  where  the  trustees  are  to  exercise  any  con- 
trol or  discretion  they  take  an  estate;  as,  for  instance, 
■where  the  cestui  que  trust  is  empowered  to  give  receipts  for 
the  rents  Avith  tlio  approhat'um  of  the  trustees  (c),  or  the 
trust  is  for  the  separate  use  of  a  married  woman,  who  con- 
sequently requires  protection,  the  trustees  take  the  legal 
estate  {d') ;  at  all  events,  where  the  trust  is  created  by  will.  x 
But  where  it  is  created  by  deed,  it  woidd  seem  that  the  ^ 
common  law  courts,  not  recognizing  the  separate  estate  of 

a  feme  convert,  would  (at  all  events  before  the  Judicature  ^ 

Act,  1873)  have  held  that  such  a  trust  was  a  simple  trust,         .^ 
and  tlierefore  came  within  the  Statute  of  Uses  (e).  r* 

4.  AVliere  property  is  devised  to  trustees  charged  with    .^s^'~^ 
payment  of  debts,  and  subject  thereto  in  trust  for  A.,  there,     a  fr^ 
as  the  trustees  are  not  directed  to  pay  the  debts,  they  have  ^^  ^> 
no  duties,  and  consequently,  take  no  estate  (_/). 

5.  AVhere  the  language  is  ambiguous,  and  may  be  read 
either  as  implying  a  simple  or  a  special  trust,  the  question 
must  be  determined  according  to  the  general  rules  of  con- 
struction. Thus,  the  words  "to  pay  or  permit  him  to  re- 
ceive "  would,  if  contained  in  a  deed,  create  a  special 
trust,  inasmuch  as  of  two  inconsistent  expressions  in  a 
deed  the  first  prevails  ;  whereas  the  same  words  occurring 
in  a  will  would  create  a  simple  trust,  as  the  testator's  last 
words  are  preferi'ed  (^). 

6.  In  Houston  v.  Hughes  (Ji),  it  was  held  that,  notwith- 
standing the  Statute  of  Uses,  under  a  devise  of  freeholds 
and  copyholds  to  A.  and  liis  heirs,  in  trust  for  B.  and  his 
heii's,  the  circumstance  that  A.  took  an  estate  in  the  copy- 
holds was  an  argument  in  favour  of  an  intention  that  he 
shoidd  take  the  legal  estate  in  the  freeholds.     It  is,  how- 

(c)     Gregory    v.     Henderson,    4  H.  &  C.  167. 

Taunt.  772.  (/)  KenricJc  v.  Lord  Beauclerk, 

{d)  Sarton  v.  Earton,  7  T.  R.  3  B.  k  P.  175. 

652.  {g)    Doe    v.    Biggs,    2   Taiiiit. 

(e)  Williams  v.  Waters,    U  M.  109. 

&  W.  166;  see  Nash  v.  Allen,  1  (//)  6  B.  &  C.  403. 
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ever,  apprehended  that  a  similar  limitation  in  a  deed  would 
Ibe  construed  far  more  strictly. 


Art.  27. — TJie  Quaniifi/  of  Esfdfc  talicn  hij  the  Trustees. 

Wlienever  a  trust  is  created  a  legal  estate  sufficient 
for  the  execution  of  the  trust  is,  if  possible,  implied ; 
but  the  legal  estate  limited  to  the  trustee  is  not 
carried  fiu'ther  than  the  complete  execution  of  the 
trust  necessarily  recjuires  [a) .  In  applying  this  rule, 
the  following  principles  are  of  importance  : — 

a.  Deeds  are  construed  strictly,  and  take  effect 
according  to  theii'  strict  legal  meaning,  imless  the 
very  object  and  intention  of  the  instrimient  would 
be  defeated  by  such  a  construction  {h) . 

/3.  Wills  are  construed  loosely,  and  although  no 
estate  or  an  insufficient  estate  be  expressly  given  to 
trustees,  the  legal  estate  is  impliedly  vested  in  them 
as  long  as  the  execution  of  the  trust  requires  it, 
and  (unless  there  are  recmring  trusts  (r)  ),  no 
longer  (r/). 

y.  A  devise  to  trustees  and  their  heii's,  prima  facie 
passes  the  fee  simple  [e)  (and  if  the  trusts  by  their 
nature  extend  over  an  indefinite  period  that  pre- 
smnption  is  irrebutable  (_/) )  ;  but  if  a  less  estate 
Avould  certainly  enable  the  trustees  to  fulfil  all  the 
trusts,  and  it  can  be  pointed  out  on  the  face  of  the 
settlement  what  other  estate  the  trustees  can  take, 
but  not  otherwise,  the  prima  facie  absolute  nature 
of  the  gift  is  destroyed,  and  the  trustees  take  such 

{a)  Lew.  189.  {()  See    Harton    v.    Karton,    7 

\b)  VcmhUs  V.  Morrh,  7  T.  R.  T.  E,.  652. 

342;    WiilchaniY.  WtjMani,  18  V.  {d)  Doe  v.  Nicliolls,  1  B.  &  C. 

^Qb\  Colcmorew.TyndaU,2Y.t3.  336;    Watson   v.    Pearson,   2    Ex. 

605;    and   see  Mc   Bird,   L.    R.,  581;  Bush  v.  Alkn,  5  Mod.  63; 

3  Ch.  Div.  214,  where  the  word  Doe  v.  Homfray,  6  A.  &  E.  206. 

"  heirs"  was  omitted,  but  it  being-  [e)  Per  Williams,    J.,    Boe   v. 

necessary  that  the  tnistees  should  Bavies,    1    Q.    B.    430;    and   see 

take  the  fee,  the  settlement  was  Blagrave  v.  Blagrave,  4  Ex.  550. 

ordered  to  be  rectified  by  adding  (/)  lb.,  per  Patteson,  J. 
the  word. 
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an  estate  only  as  is  sufficient  for  the  execution  of 
the  trust  {(j).    Provided,  that  wliero  the  settlement 
is  a  will  made  since  the  passing  of  the  Wills  Act, 
and  the  trust  propei-ty  is  real  estate,  no  indefinite 
chattel  interest,  and  no  freehold  with  an  indefinite 
chattel  interest  superadded,  can  be  implied  or  ex- 
pressly given  ;  and  where  such  estates  would  have 
been    previously  implied,    or   where  there   is    no 
cestui  que  trust  for  life,  or  where  tliere  is  one,  but 
the  trusts  may  continue  beyond  his  life,  in  every 
such  case  the  trustee  takes  the  fee  simple,  or  other 
the  whole  estate  or  interest  which  the  testator  could 
dispose  of  (//). 
Illust. — 1.  In   Colemore  v.   Tijndall  {i),   under  a  settle- 
ment, lands  were  limited  to  the  use  of  A.  for  life,  and  after 
his  death  to  the  use  of  B.  and  his  heirs  dm-ing  the  life 
of  A.  to  support  contingent  remainders,  remainder  to  the 
use  of  C.  for  life,  remainder  to  the  same  B.  and  liis  heirs 


{g)  lb.;  and  see  per  Erie,  J., 
road  V.  Watson,  6  E.  &  B.  606; 
and  generally  as  to  the  rule,  see 
per  Jessel,  M.  R.,  CoUicr  v.  Wal- 
ters, L.  R.,  17  Eq.  262. 

(/()  This  pro'vaso  is  intended  and 
believed  to  give  the  effect  of  the 
30th  and  31st  sections  of  the 
WiUs  Act,  1  Vict.  c.  26.  By  the 
first  of  these  sections  it  is  en- 
acted that  where  any  real  estate 
(other  than  or  not  being  a  pre- 
sentation to  a  church)  shall  be 
devised  to  any  tmistee  or  executor, 
such  devise  shall  be  constitied  to 
pass  the  fee  simple,  or  other  the 
whole  estate  or  interest  which  the 
testator  had  power  to  dispose  of 
by  will,  in  such  real  estate, 
unless  a  definite  term  of  years 
absolute  or  determinable,  or  an 
estate  of  freehold,  shall  be  given 
to  Mm  exi^ressly  or  by  implica- 
tion. The  31st  section  enacts, 
that  where  any  real  estate  shall 
be  devised  to  a  trustee  without 
any  express  liiuitation  of  the  es- 


tate to  be  taken  by  such  trustee, 
and  the  beneficial  interest  in  such 
real  estate,  or  in  the  surplus 
rents  and  profits  thereof,  shall 
not  be  given  to  any  person  for 
life,  or  shall  be  given  for  Ufe, 
but  the  pui-poses  of  the  trust 
may  continue  beyond  the  life  of 
such  person,  such  de^'ise  shall  be 
construed  to  vest  in  such  trustee 
the  fee  simple  or  other  the  whole 
legal  estate  which  the  testator 
had  power  to  dispose  of  by  will, 
and  not  an  estate  detei-minable 
when  the  piu-poses  of  the  trust 
shall  be  satisfied.  Both  these 
sections  have  been  subjected  to 
much  criticism,  and  even  now 
their  meaning  is  by  no  means 
clear  (see  Lew.  195 ;  Sug.  R.  P. 
Stats.  380;  2  Jar.  Wills,  296; 
Hawldns's  Wills,  30) ;  but  it  is 
apprehended  that  the  effect  of 
the  30tli  section  is  as  above 
stated. 

[i)   2  T.  &  J.  605;  and  see  also 
Cooper Y.  Kynoclc,  L.  E.,  7  Ch.  398. 
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(Im-ing  the  life  of  C.  to  support  contingent  remainders,  re- 
mainder to  the  first  and  other  sons  of  C.  in  tail  male, 
remainder  to  divers  other  uses,  remainder  to  the  said  B. 
and  his  heirs  (-without  sapng  during  the  life  of  the  tenant 
for  life)  to  support  and  preserve  contingent  remainders, 
with  divers  remainders  over.  The  question  arose  whether, 
under  the  last  limitation  to  B.  and  Ms  heirs,  he  took  the 
fee  simple,  or  whether  he  only  took  that  which  was  neces- 
sary for  the  purpose  of  the  trust,  namely,  an  estate  j^ur  autre 
vie  ;  but  the  court  held  that  it  was  not  a  sufficient  ground 
for  restricting  an  estate  limited  in  a  deed  to  a  trustee  and 
his  heirs  to  an  estate  for  life,  that  the  estate  given  to  the 
trustee  seemed  to  be  longer  than  was  essential  to  its  pur- 
pose ;  and  the  Lord  Chief  Baron,  quoting  from  the  judg- 
ment of  Lord  Chief  Justice  "Willes  in  Parhhurst  v.  Smith, 
said:  "  Though  the  intent  of  the  parties  be  never  so  clear, 
it  cannot  take  place  contrary  to  the  rules  of  law,  nor  can 
we  put  words  in  a  deed  which  are  not  there,  nor  put  a 
construction  on  the  words  of  a  deed  directly  contrary"  to  the 
plain  sense  of  them ;  but  where  the  intent  is  plain  and 
manifest,  and  the  tcorch  donhtful  and  obscure,  it  is  the  duty 
of  the  judges  to  endeavour  to  find  out  such  a  meaning  in 
the  words  as  will  best  answer  the  intent  of  the  parties." 
And  the  Lord  Chief  Baron  also  said:  "As  to  the  notion 
that  whenever  an  estate  is  limited  to  a  person  professedly 
as  a  trustee,  he  shall,  whatever  tenns  may  be  used,  take 
only  the  estate  requisite  to  enable  him  to  perform  his  trust, 
and  this  though  of  a  freehold,  and  in  a  deed,  I  do  not  find 
it  supported  by  any  authority,  nor  even  by  any  dictimi." 

2.  On  the  other  hand,  where  by  will  the  rents  of  certain 
lands  are  directed  to  be  paid  to  a  married  woman  by  the 
testator's  executors,  there  is  an  implied  devise  to  the 
executors  of  such  an  estate  in  the  land  as  wiU  enable  them 
to  execute  the  trust  (A-). 

3.  So  if  land  be  devised  to  trustees  without  any  words 

{k)  Bush  V.  Allen,  5  Mod.  63. 
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of  limitation,  and  they  are  expressly  directed  to  sell  (/), 
or  impliedly  authorized  to  do  so  {m),  certainly  or  con- 
tingently (m),  or  are  authorized  to  lease  indefinitely  or  to 
mortgage  (o),  or  to  do  any  other  act  which  requires  the 
complete  control  over  the  property  (p),  the  trustees  will 
take  (and  even  before  the  Wills  Act  would  have  taken)  an 
estate  in  fee  simple,  or  other  the  whole  estate  which  the 
testator  could  dispose  of. 

4.  But  where  there  are  recurring  trusts  which  require 
the  legal  estate  to  be  in  the  trustees,  with  intervening 
limitations,  which  taken  alone  would  vest  the  legal  estate 
in  the  persons  beneficially  entitled,  and  there  is  no  repeti- 
tion before  each  of  the  recurring  trusts  of  the  gift  of  the 
legal  estate  to  the  trustees,  the  legal  estate  is  held  to  be  in 
the  trustees  throughout,  and  the  intermediate  estates  are 
equitable  and  not  legal  (y).  To  show  the  importance  of 
this  principle,  it  is  well  to  refer  to  the  leading  case  of 
Harton  v.  Harton  (/•),  where  the  limitations  were  to  trustees 
in  trust  for  A.  for  life  for  her  separate  use,  remainder  to 
the  heirs  of  her  body,  remainder  to  B.  for  Hfe  for  her 
separate  use,  with  remainder  to  the  heirs  of  her  body. 
Here  the  separate  use  gave  the  trustees  an  estate  during 
A.'s  life  and  also  diu-ing  B.'s  life ;  but  had  it  not  been  for 
this  last  trust,  they  would  not  have  taken  the  legal  estate 
during  the  intermediate  trust  in  favour  of  the  heirs  of  A.'s 
body.  As,  however,  there  was  a  recxu-ring  trust  they  did 
so;  and,  therefore,  as  the  estate  of  A.,  and  the  estate  given 
to  the  heirs  of  her  body,  were  both  equitable  estates,  the 
rule  in  Shelley's  case  applied  and  A.  took  an  estate  tail. 

[1)  Shaw  V.  Weigh,  2  Str.  798;  84;  but  see  Reardson  v.  WiU'iam- 

Bagshmv   v.    Spencer,    1  V.   144;  so)t,  1  Ke.  33;  AcJdandY.  Lutleij, 

Watson  V.  Fearson,  2  Ex.  581.  9  A.  &  E.  879. 

(?«)  Gibson  V.  Lord  Montfort,  1  [jj)  I'illiers  v.  VilUers,  2  Atk.  72. 

V.  485.  (q)  Harton    v.    Harton,     sup.  - 

(«)  H).  Hawkins  v.  Luscomhe,  2  Sw.  391 

(o)  Doe  d.  Cadogan  v.  Ewart,  7  Brown  v.   Whitewai/,  8  Ha.    145 

A.  &  E.  636;    Watson  v.  Fearson,  Tolkr  v.  Atwood,  15  Q.  B.  929. 
sup.;  Doe  v.  Willan,  2  B.  &  Al.  (r)  Supra. 
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5.  In  Collier  v.  Walters  (s)  a  testator  Iby  will,  dated  in 
1827,  had  devised  Ms  estate  to  trustees  and  their  heirs 
upon  trust  that  they  and  their  heirs  should  stand  seised  of 
the  same  during  the  life  of  "W.  C,  and  also  until  the  whole 
of  the  testator's  debts  and  the  legacies  thereinafter  men- 
tioned were  paid,  xipon  trust  to  let  the  same  and  apply  the 
rents  in  discharge  of  his  debts,  after  pajTiient  of  which, 
they  were  to  apply  the  rents  in  i^ayment  of  legacies,  and 
finally  hold  the  property  upon  trust  to  pay  the  rents  to 
W.  C.  and  his  assigns  during  his  life ;  and  after  the  de- 
cease of  "W.  C.  and  pajonent  of  the  debts  and  legacies  and 
all  expenses,  the  testator  devised  the  property  to  the  heirs 
of  the  body  of  W.  C,  with  remainders  over.  In  1830,  the 
debts  and  legacies  being  paid,  the  trustees  conveyed  the 
estate  to  W.  C.  for  life,  who  shortly  afterwards,  relpng  on 
the  rule  in  Shelley's  case,  suffered  a  common  recovery  and 
barred  the  entail.  Upon  his  right  to  do  this  coming  in 
question  Sir  Greo.  Jessel,  M.  E.,  said:  "The  first  observa- 
tion to  make  upon  this  will  is  this,  that  there  is  a  gift  to 
trustees  and  their  heii's,  and  that  the  trustees  and  their 
heirs  are  to  stand  seised  (they  get  legal  seisin  of  something, 
and  it  was  not  denied  that  they  must  get  an  estate  of  free- 
hold of  some  kind  or  other)  '  for  and  during  the  term  of 
the  natural  life  of  my  brother  "William,  and  also  until  the 
whole  of  my  just  debts  and  aU  interest  due  thereon  have 
been  paid.'  Now  the  riile  is  tliis,  that  trustees  under  a  de- 
vise to  them  and  their  heirs  prima  facie  take  a  fee 

Now  this  kind  of  case  was  again  considered  in  Poad  v. 
Watson  (/),  and  there  Mr.  Justice  Coleridge  puts  the  rule 
in  tliis  way,  '  The  paramount  rule  is  to  look  to  the  in- 
tention as  appearing  on  the  whole  will.  But  there  are 
secondary  rides,  one  of  which  is  that  the  words  of  devise 
to  trustees  and  their  heirs  are  to  have  their  natural  effect 
to  give  a  fee  simple,  unless  something  shows  that  it  is  cut 
down  to  an  estate  terminating  at  some  time  ascertained  at 

(,■>■)  Supra.  it)  Siqjra. 
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the  time  of  the  testator's  death.  If  no  precise  period  for 
the  termination  can  be  shown,  it  remains  an  estate  in  fee.' 
Then  Mr.  Justice  Erie  says :  '  These  are  •vrords  clearly 
meaning  that  the  testator  gave  the  trustees  a  fee  simple ; 
but  if  a  less  estate  would  certainly  enable  the  trustees  to 
fulfil  all  the  trust,  the  fee  simple  would  be  cut  down  to  that 
estate.'  ....  That  rule  is  therefore  a  rule  wliich  I  think 
is  clearly  and  fairly  settled  by  authority,  and  should  govern 
me  in  construing  this  will.  Now  there  is  another  rule 
wliich  may  bo  collected  from  all  the  authorities,  that  you 
cannot  cut  down  the  estate  in  fee  simple  unless  you  can 
point  out  on  the  face  of  the  will  wliat  less  estate  the  trustees 
take.  Upon  that  there  is  immense  difficulty  here."  Com- 
menting upon  the  various  suggestions  of  counsel,  his  lord- 
ship continued  :  "  The  first,  that  they  took  an  estate  for  life 
■with  a  chattel  interest  superadded,  clearly  will  not  do.  .  .  . 
If  you  are  to  imply  a  chattel  interest  from  a  gift  to  the 
trustees  upon  trust  to  pay  debts  and  legacies,  the  chattel 
interest  will  be  implied  from  the  moment  of  the  testator's 
death ;  and  it  is  impossible,  therefore,  to  hold  that  they 
took  during  the  life  of  W.  C,  and  then  took  a  superadded 
estate  by  implication  upon  trust  to  pay  debts  and  legacies. 
Then,  as  regards  the  concurrent  chattel  interest  and  life 
estate,  did  anyone  ever  hear  of  such  a  thing  as  taking  a 

chattel  interest  and  a  freehold  estate  together  ? 

These  two  being  rejected,  Mr.  Badnall  to-day  suggested  a 
third,  that  they  took  a  freehold  interest  for  the  life  of  the 
tenant  for  life,  and,  if  necessary,  a  f ui-ther  chattel  interest 
until  the  debts  were  paid."  His  lordship  here  gave  rea- 
sons why,  on  the  special  wording  of  the  will,  this  proposi- 
tion was  untenable,  and  continued:  ''These  suggestions 
being  out  of  the  way,  I  think  I  am  at  liberty  to  say  that 
human  ingenuity  cannot  suggest  a  fifth.  Therefore  we  are 
reduced  to  this.  The  first  rule  being  that  those  who  say 
they  do  not  take  a  fee  shall  point  out  what  estate  they 
take,  they  cannot  suggest  any  estate  which  in  m}^  opinion 

TJ.T.  H 
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can  be  fairly  and  properly  imj^lied  from  the  words  used  in 
tliis  will."  His  lordsliip  therefore  held,  that  the  trustees 
took  the  legal  fee,  and  that  W.  C.  consequently,  under  the 
ride  in  Shelley's  case,  took  an  equitable  estate  tail. 

Obs. — The  rule  restricting-  the  estate  taken  by  trustees  to 
the  quantity  necessary' for  the  performance  of  the  trust  gave 
rise  to  the  doctrine  of  indefinite  terms,  and  determinable 
fees.  Thus,  where  property  was  devised  to  trustees  upon 
trust  out  of  the  rents  and  profits  to  pay  debts,  &c.,  it  was 
held  that  they  took  an  indefinite  term  necessary  to  enable 
them  to  ]}ay  the  debts  («<).  And  where  the  devise  was  to 
trustees  and  their  heirs,  in  trust  to  raise  and  pay  money, 
it  was  held  that  they  took  the  fee,  only  until  the  money 
was  raised  (i^).  The  30th  and  31st  sections  of  the  "Wills 
Act  put  an  end  to  both  these  doctrines  with  regard  to  wills 
executed  since  that  act ;  but,  apart  from  its  pro\dsions,  it 
is  considered  improbable  that  either  doctrine  would  now 
be  adopted  {iv),  and  indeed  the  doctrine  of  determinable 
fees  has  been  expressly  overrvded(r). 


Art.  28. — Devolution  of  the  Legal  Edate. 

OL.  Where  there  are  two  or  more  trustees,  tliey  take 
as  joint  tenants;  and  upon  the  death  of  one  of 
thern,  the  estate  survives  to  his  eo-trustees  or 
trustee. 

/3.  Upon  the  death  of  a  sole  or  last  siuwiving  execu- 
tive trustee  intestate,  the  trust  property  descends 
to  his  real  or  personal  representatives,  according  to 
its  nature. 

7.  Upon  the  death  of  a  sole  or  last  surviving  bare 
trustee  intestate,  since  the  passing  of  the  Vendors 
and  Purchasers  Act,  1874,  the  trust  j^roperty  de- 

(«)  lyofv.  A(w_/«ow,  SEast,  162;  («•)  Hawkins  on  Wills,  149. 

Acklfi/idv.  Zi(tki/,  9  A.  ic  ^.  879 ;  (x)  I)oc  d.  Davies  v.  Iktvies,  1 

Heardson  v.  Tfilliamson,  1  Ke.  33.  Q.  B.  430  ;  Blugrave  v.  Blagrarv, 

{v)  Glover  v.  MoncMon,  3  Bing.  4  Ex.  550. 
13. 
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sceiids  to  his  personal  representatives,  whether  it  be 
real  or  personal  property. 

Illust. — 1.  On  the  decease  of  a  sole  or  last  surviving 
trustee  of  leaseholds,  intestate  as  to  trust  estates,  the  legal 
estate  devolves  on  his  executor ;  and  if  the  executor  dies 
similarly  intestate  as  to  trust  estates,  the  legal  estate  vests 
in  his  executor ;  for  an  executor  of  an  executor  represents 
the  original  testator ;  but  if  the  executor  of  the  trustee  had 
died  wholly  intestate,  or  without  naming  an  executor,  then 
an  administrator  de  bonis  non  of  the  trustee  Avould  have  to 
bo  appointed  to  convey  the  legal  estate,  as  an  administrator 
of  an  executor  does  not  represent  the  original  testator. 


Art.  29. — Devise  of  the  Trustee's  Estate. 

A  trustee  can  devise  or  bequeath  the  legal  estate  in 
the  trust  property  {a),  and  it  will  pass  under  a 
general  devise  or  bequest  of  his  property,  unless 
the  will  contain  expressions  authorizing  a  narrower 
construction,  or  the  disposition  of  the  estate  so 
devised  or  bequeathed  is  such  as  a  testator  would 
be  unlikely  to  make  of  property  not  his  own  (b) . 

Illust. — 1.  Thus,  where  a  testator  subjects  the  property, 
passing  under  a  general  devise,  to  the  payment  of  debts  or 
legacies  (c),  or  directs  them  to  be  sold(r/),  or  devises  them 
to  persons  as  tenants  in  common  (e),  or  to  a  numerous  and 
unascertained   class  {/),  or  limits   them   in   strict  settle- 

(ff)  TVTiether    the    devisee    can  (f)  He  Moylcij,  10  Ha.  293 ;  Me 

execute  the  trast  is  a  totally  dif-  Tacliman  ^  Moss,    L.   E..,   1  Ch. 

ferent  question,  as  to  which  see  Div.   214;  biit  see  lie   Brown  ^• 

Art.  52,  infra.  Constructive  trust  Sibleij,  24  W.  K.  783. 

estates  (as  land  agreed  to  be  sold)  {d)  Re  Morlty,  sup. 

passunderadevise  of  trust  estates.  (f)  Martin  v.  Laverton,  L.  E., 

Lysaght  v.  Edwards,  L.  R.,  2  Ch.  9  Eq.  568. 

Div.  499.  (/)  Me  Finheij,  3  Gif.  465;  see 

[b)  (JBra'jhrooke  v.  InsJfipl  8  V.  also  Me  Packman^-  3foss,  sup.;  and 

436;  Hx  parte  Morgan,  10  V.  101 ;  compare  with  Me  Brown  %  Siblei/, 

Langford  v.  Angel,  4  Ha.  313.  sup. 

H  2 


100  ADMINISTRATION    OF   A   TRUST. 

ment  (y),  or  in  any  other  way  vrliich.  makes  it  impossible 
to  say  the  intention  could  be  to  give  a  di-y  trust  estate  (;:), 
trust  estates  ■will  not  pass. 


Art.  30. — Banlo'uptcij  of  the  Trustee. 

The  property  of  a  bankrupt  divisible  among  his 
creditors,  does  not  comprise  property  which  can  be 
identified  {(i)  as  property  held  by  him  as  trustee 
for  any  other  person  ili)^  even  though  he  may  have 
converted  it  into  property  of  a  different  character  (c), 
and  although  it  is  property  in  his  order  and  dispo- 
sition at  the  commencement  of  the  banki'uptcy  (r/). 

Illust. — 1.  If  goods  consigned  to  a  factor  be  sold  by 
him  and  reduced  into  money,  yet  if  the  money  can  be  identi- 
fied— as,  for  instance,  where  it  has  been  kept  separate  and 
apart  from  the  factor's  own  monies,  or  kept  in  bags,  or  the 
like  (e),  or  has  been  changed  into  bills  or  notes  (/),  or  any 
other  form  (y), — the  employer,  and  not  the  creditors  of  the 
factor,  will,  upon  his  bankruptcy,  be  entitled  to  the  pro- 
perty into  which  it  has  been  converted  ;  for  the  creditors 
of  a  defaulting  trustee  can  have  no  better  right  to  the  trust 
jiroperty  than  the  trustee  himself  {K),  and  it  makes  no 
difference  in  this  respect  that  the  trustee  committed  a 
breach  of  trust  in  converting  the  property,  for  an  abuse  of 


(//)  Braybroolc  x.  Inslcip,  sup.  [d)  Ex  parte  Barnj,  L.  R.,  17 

(s)  lb.;  and  see  Att.-Gen.    v.  Eq.  113;  Ex  parte  Marsh,  1  Atk. 

Vigor,  8  V.  276.  158.      As  to    constructive   trus- 

{a)    Tooke    v.    Hollingicorth,    5  tees,  Ex  parte  Pease,   19  V.  46 ; 

T.  R.  277;  Ex  parte  Dumas,  1  At.  Whitejield  v.  Brand,  16  M.  &  W. 

234.  282. 

(b)  32  &  33  Vict.  c.  71,  s.  15;  {e)  Tooke  v.  HoUingworth,  sup. 
Houghton  v.  Kwnig,  18  C.  B.  (/)  Ex  parte  Dumas,  2  Y.  sen. 
235  ;   Winch  v.  Keeleg,   1  T.  R.  582. 

619.  (g)  Frith  v.  Cartland,  2  H.  & 

(c)  Taylor  v.  Fhmer,  3  M.  &  S.  M.  417. 
575 ;    Scott    v.    Surman,  "Willes,  {h)  lb. 
404. 
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trust  can  confer  no  right  on  tho  person  abusing  it,  or  those 
claiming  through  him  {{). 

2.  But  where  tlie  trust  property  has  become  so  mixed  up 
with  the  bankruj)t's  private  property  as  to  lose  its  identity 
(or  earmark,  as  it  is  usually  called),  for  instance,  where  it 
has  been  converted  into  money,  which  has  been  put  in 
circulation  (k),  or  has  otherwise  become  indistinguishable, 
•  then,  as  tho  right  of  the  cestui  que  trust  is  only  to  have 
the  actual  trust  property,  or  that  which  stands  in  its  place, 
and  as  the  actual  property  is  gone,  and  that  which  stands 
in  its  place  cannot  be  identified,  the  cestui  que  trust  can 
only  prove  against  the  bankrupt's  estate  as  one  of  his 
general  creditors  (/). 


Art.  31. — T/ie  Incidents  of  the  Trustee's  Estate  at  Law. 

At  law,  the  estate  of  the  tnistee  is  subject  to  the  same 
incidents  as  if  he  were  the  beneficial  owner,  except 
■where  such  incidents  are  modified  by  act  of  par- 
liament. 

Illust. — 1.  Thus  he  is  the  proper  person  to  bring  ac- 
tions arising  out  of  wrongs  formerly  cognizable  by  common 
law  courts,  and  which  necessitated  the  possession  of  the 
legal  estate  in  those  bringing  them  (o ) ;  and  it  is  appre- 
hended that  the  Judicature  Acts  have  made  no  distinction 
as  to  this. 

2.  So  at  law,  the  estate  of  the  trustee  in  real  property  is 
liable  to  curtesy  {b),  dower  (e),  and,  if  of  copyhold  tenure, 
to  freebench  {d);  but  of  course  the  persons  so  taking  could 
only  take   as   trustees   for  those  beneficially  entitled  (e). 

(i)   Taylor  v.  Flumer,  sup.  (b)  Bennett  v.  Davis,  2  P.  W. 

(A)  31Ukr  V.  Eace,  1  Bur.  457  ;  319. 

see  per  Lord  Kenyon.  [c]  Noel  v.  Jevon,  Fre.  43;  Nash 

{I)  Ex  2)arte  Dumas,  1  Atk.  234;  v.  Preston,  Cro.  Car.  190. 

Eyall  V.  Rolle,  ib.   172;  Scott  v.  [d)  Ilinfon  v.  Uinton,  2  V.  sen. 

Surman,  sup.  638. 

(a)  Maij  V.   Taylor,  6  M.  &  G.  {e)  Noel  v.  Jevon,  sup.  ;   Lloyd 

261.  V.  Lloyd,  4  Dr.  &  War.  354. 
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Formerly  it  was  also  liable  to  forfeiture  and  escheat,  but 
tliere  can  no  longer  be  forfeiture  or  escheat  of  a  trust 
estate  (/). 

3.  So,  again,  trustees  of  copyholds  who  take  an  estate 
must  be  admitted  by  the  lord  of  the  manor  on  the  cus- 
tomary terms  (y). 

4.  Where  a  debtor  to  the  trust  estate  becomes  bankru]3t, 
the  trustee  is  the  proper  person  to  prove  without  the  con- 
currence of  the  cestui  cj^ue  trust  (A),  unless  in  the  case  of  a 
simple  trust.  Where  it  is  as  likely  as  not  that  the  debtor 
has  paid  the  cestui  que  trust  direct,  then  it  lies  in  the 
discretion  of  the  judge  to  require  the  concurrence  of  the 
cestui  que  trust  (/). 

5.  The  trustee  of  a  private  trust  is,  as  legal  owner,  liable 
to  be  rated  in  respect  of  the  trust  property  (A). 

6.  If  the  trustee,  in  pursuance  of  the  trust,  carry  on  a 
business  for  the  benefit  of  the  cestui  que  trust,  he  will  j^et 
be  personally  liable  to  the  creditors  of  the  business  (^), 
and  may  be  made  a  bankrupt  (;h). 

7.  On  the  other  hand,  the  ordinary  legal  incident  of 
voting  for  members  of  parliament  does  not  belong  to  the 
trustee  in  respect  of  the  trust  estate,  as  the  act  6  &  7  Yict. 
c.  18,  s.  74,  confers  that  right  on  the  cestui  que  trust.  It 
would,  however,  seem  that  the  trustee  still  retains  the 
right  of  voting  for  coroners  («). 

(/)  13  &  14  Yict.  c.  60,  s.  46.  (/)  Farhall  v.  Farhall,  L.  R.,  7 

\g)   Wilson  v.  Hoare,  2  B.  &  Ad.  Ch.  1 23 ;   Owen  v.  Delamerc,  L.  R. , 

350.  15  Eq.  134. 

{h)  Ex  parte  Green,  2  Dea.   &  [m)    Wightmanx.  Tow)iroe,\'M. 

Ch.  116.  &  S.  412:  Ex  parte  Garland,   10 

ii)  Ex  parte  Lnhois,  1  Cox,  310;  V.  119  ;  Farhall  v.  Farhall,  sup. 
Ex  parte  Gray,  4  Dca.  k  Ch.  778.  («)  Burgess  v.  Wheatc,  1  Ed.  251 ; 

(A)  Reg.  v.  Sterry,  12  A.  k  E.  58  Geo.  3,  c.  95,  s.  2,  repealed  by 

84  ;  Reg.  v.  Utapleton,  4  B.  &  S.  7  &  8  Vict.  c.  92 ;  Reg.  v.  Bay,  3 

629.  E.  k  B.  859. 
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Art.  32. — Trustee's  Estate  on  total  Failure  of  Cestuis 
que  trust. 

Where  a  trust  does  not  exhaust  the  whole  of  the  trust 
property,  and  there  is  no  one  in  whose  favour  the 
trust  can  result,  then,  if  the  trust  property  be  real 
estate,  the  trustee  takes  absolutely  {a),  and  if  per- 
sonal estate,  it  goes  to  the  crou-n  as  bona  vacantia  (b) . 

Illust. — 1.  In  the  loading-  ease  of  Buri/css  v.  Wheate  {c), 
the  settlor  conveyed  real  estate  unto  and  to  the  use  of 
trustees,  in  trust  for  liorsolf,  licr  heirs  and  assigns,  to  the 
intent  that  she  should  appoint,  and  for  no  other  use  what- 
ever. She  subsequently  died  without  having  appointed, 
and  without  heirs ;  and  it  was  held  that  (there  being* 
holders  of  the  legal  estate — namely,  the  trustees)  the 
crown  coidd  not  claim  by  escheat,  and  that  the  trustees 
(no  person  remaining  wlio  could  sue  them  in  equity)  re- 
tained, as  the  legal  proprietors,  the  beneficial  interest  also. 

2.  But  if  the  settlor  in  the  last  case  had  appointed  or 
devised  lier  equitable  interest  to  C,  in  trust  for  purposes 
which  could  not  take  effect,  then,  as  between  the  original 
trustees  and  C,  the  latter  would  be  entitled  to  the  property 
as  the  nominee  under  the  will.  The  court  will,  as  between 
those  parties,  only  carry  out  the  testator's  directions,  and 
will  not  inquire  how  far  the  directions  can  be  executed  in 
their  integrity  (r/). 

3.  The  ride  also  applies  to  a  constructive  trustee.  Thus 
a  mortgagee  in  fee,  whose  mortgagor  dies  intestate  and 
without  heirs,  takes  the  property  absolutely,  subject  to  the 
mortgagor's  debts  (e).  "Wliether  this  woidd  be  the  case  if 
the  mortgagee  was  a  mere  equitable  mortgagee,  seems  to 
be  more  doubtful ;  but  it  is  submitted  that,  on  the  principle 
of  Onslow  V.  IVallis,  the  result  woidd  be  the  same  as  if  he 
were  the  legal  mortgagee. 

(«)  Burgess  v.    Wheate,    1    Ed.  (c)  Snpra. 

177.  {d)  Onslow  V.  TFallls,   1  M.   & 

{!>)   Taylor  v.  Haygarth,  14  Sim.  G.  oOG ;  and  see  Jones  v.  Goodchild, 

8 ;  Mlddlcton  v.  Sjncer,  1  B.  C.  C.  3  P.  W.  33. 

201.  ((')  Bcalc  V.  Symomls,  16  B.40G. 
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SUB-DIVISION  III. 
The  Duties  or  a  Thustee. 


Art.  33. — A  Trustee  must  exercise  rensonahle  care. 

Except  where  coiu-ts  of  equity  have  imposed  distinct 
and  stringent  duties  upon  trastees  (whieli  duties 
are  mentioned  in  the  succeeding  articles  of  this 
sub-division),  they  are  only  bound  to  exercise  a 
reasonable  discretion,  and  to  use  such  due  diligence 
and  care  as  men  of  ordinary  pimdence  and  vigilance 
would  use  in  the  management  of  theu"  own 
afPaii's  [a).  But,  nevertheless,  the  mere  fact  that 
a  trustee  who  has  done  an  act  which  is,  in  fact,  a 
breach  of  trust,  did  so  under  the  ad\ice  of  a  pro- 
fessional man,  will  not  excuse  him  {h).  Yet  it  is 
apprehended  that  it  would  be  strong  e\-idence  of 
diligence  where  the  alleged  breach  is  alleged  to 
have  arisen  from  mere  negligence,  and  not  from  the 
breach  of  some  distinct  duty. 

Illust. — 1.  Thus,  it  is  their  duty  to  realize  debts  owing 
to  the  trust  estate  with  all  convonieut  speed  (c),  but  they 
are  not  bound  to  commence  legal  proceedings  when,  in  the 
exercise  of  a  reasonable  discretion,  they  consider  it  inexpe- 
dient to  do  so.  Por  instance,  in  a  case  where  one  cestui 
que  trust  woidd  have  been  ruined  by  the  immediate  reali- 
zation of  a  debt  due  from  him  to  the  trust  estate,  and  the 
other  cestuis  que  trust  (his  childi-en)  woidd  have  been 
seriously  prejudiced,  the  House  of  Lords  held,  that  the 

{f()  Brice  v.    StoJces,    2    Lead.  {c)  Btixton  v.  Buxton,  1  M.  & 

Cas.  '^^■,  Masseij  v.  Banner,  1  J.  C.  93.  As  to  its  effect  as  evi- 
&  W.  247.  dence  of  diligence,  see  and  con- 

[h]  Boijh  V.  Blalce,  2  Seh.  &  L.  sider  judgment  of  Jessel,  M.R., 
243  ;  Ite  Knlfjhf,  27  B.  49.  in  Be  Cooper,  infra,  Illust.  6,  and 

also  Illust.  9. 
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trustee  exercised  a  reasonable  discretion  in  refraining  from 
suing  the  debtor  and  in  allowing  him  time,  and  that  the 
trustee  was  consequently  discharged  from  liability  for  any 
consequent  losses  {d). 

2.  So  trustees  may  release  or  compound  debts  due  to  the 
trust  estate,  where  they  bona  fide  and  reasonably  beKeve 
that  that  course  is  for  the  benefit  of  their  cestuis  que 
trust  (e).  Yet  they  must  not  be  negligent,  nor  must  they 
fail  to  exert  themselves  to  realize  a  debt  (/). 

3.  Thus  where  trustees  allowed  rents  to  get  in  arrears 
wliich  they  might  have  recovered  by  proper  diligence,  it  was 
held  that  they  were  liable  to  make  good  the  arrears,  though 
without  interest,  the  jiulge  saying:  "If  there  be  crassa 
negligentia  and  a  loss  sustained  by  the  estate,  it  falls  upon 
the  trustee  "  (^). 

4.  AVhere  a  trustee  indebted  to  the  trust  becomes  bank- 
rupt it  is  his  duty  to  prove  the  debt,  and  if  he  neglect  to  do 
so  he  will  be  liable  for  the  loss,  notwithstanding  that  he 
may  have  obtained  his  certificate  ;  for,  as  was  observed  by 
Sir  J.  Eomilly,  M.E.  :  "  Suppose  a  person  owing  money  to  a 
trust  estate  becomes  bankrupt,  and  the  trustee  is  a  distinct 
and  separate  person,  knowing  of  the  bankruptcy,  he  is 
bound  to  prove  the  debt ;  if  he  does  not,  he  commits  a 
breach  of  trust,  and  would  be  held  liable  for  all  that  he 
might  have  received  under  the  commission  if  he  had  proved 
the  debt  as  he  ought  to  have  done.  Is  the  case  altered 
because  the  trustee  is  himself  the  debtor  ?  I  think  not ; 
the  original  debt,  no  doubt,  is  barred,  but  the  amount  of 
the  dividends  which  the  trustee  might  have  received  under 
the  commission  is  a  liability  subsequently  attaching  to  the 

[d)    WardY.  Ward,  2  H.  L.  C.  Y.  &  C.  221 ;   Ticker  v.  Smith,  2 

784.  S.  &  G.  46  ;   Caffrey  v.  Daley,  6 

(«)  Blue  V.  Marshall,  3  P.  W.  V.  488. 

381 ;    Forshaw    v.    Higyinson,    8  {g)   Tchbs  v.  Carpenter,  1  Mad. 

D.,  M.  &  G.  827.  291  ;  and  see  as  to  interest,  Law- 

(/■)    TJ'ilesY.  Gresham,  5  1).,^..  son  v.    Copeland,    sup.;     Wiles   v. 

&  Gr.  770;   Lcacson  v.  Copeland,  2  Gresham,   2   Dr.    258;    Mowley  \. 

B.  C.  C.  150  ;  Bailey  v.  Gould,  4  Adams,  2  H.  L.  C.  725. 
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trustee  iu  that  character,  and  is  not  affected  by  the  l^ank- 
ruptey  or  the  certijB.cate  "  (A). 

5.  So,  again,  where  a  settlor  has,  for  valuable  consideration, 
covenanted  to  settle  property,  a  trustee  who  neglects  to  en- 
force the  covenant  is  liable  for  any  loss  occasioned  thereby  (/). 

6.  Or,  again,  if  a  trustee  neglect  to  register  the  trust 
instrument  (where  it  requires  to  be  registered),  and  the 
settlor  is  thereb}'  enabled  to  effect  a  mortgage  on  the  pro- 
perty, the  trustee  will  be  liable  [k). 

7.  In  the  exercise  of  due  diligence,  trustees  for  sale  will, 
of  course,  use  their  best  endeavours  to  sell  to  the  best  ad- 
vantage. They  should,  therefore  (in  general),  abstain  from 
joining  with  the  owners  of  contiguous  property  in  a  sale 
of  the  whole  together,  unless,  indeed,  such  a  course  would 
be  clearly  beneficial  to  their  cestuis  que  trust,  for  by 
doing  so  they  expose  the  trust  property  to  deterioration  on 
account  of  the  flaws  or  possible  flaws  in  the  title  to  the 
other  property;  but  "  suppose  there  were  a  house  belong- 
ing to  trustees,  and  a  garden  and  forecoiu-t  belonging  to 
somebody  else,  it  must  be  ob\'ious  that  those  two  properties 
would  fetch  more  if  sold  together  than  if  sold  sepa- 
rately ;  yoii  might  have  a  divided  portion  of  a  house 
belonging  to  trustees,  and  another  divided  portion  be- 
longing to  somebody  else.  It  would  be  equally  obvioiis 
if  these  two  portions  were  sold  together,  that  a  more  bene- 
ficial result  would  thereby  take  place But  in 

those  cases  where  it  is  not  manrfest  on  a  mere  inspection  of 
the  properties  that  it  is  more  beneficial  to  sell  them  to- 
gether, then  you  ought  to  have  reasonable  evidence  that  it 
is  a  prudent  and  right  thing  to  do,  and  that  e\idence,  as 
we  know  by  experience,  is  obtained  from  survej'ors  and 
other  persons  who  are  competent  judges  "  {I). 

{h)  Orrctt  v.  Corscr,  21  B.  52.  W.  N.  (1877)  1'). 

(i)    Woodhouse  v.  TFoodkoKsc,  L.  (/)  Per  Jessel,  M.  R.,  lie  Cooper 

E.,  8  Eq.  514.  S;  Allen's  Codnict,  L.  R.,  4 Cli.  D. 

(A)  Macnamara  v.   Carey,  1  Ir.  817. 
E.,  Eq.  9;  Kii)gdo)i\.  Castlcman, 
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8.  '*  "WTiere  trustees  for  sale  are  joint  owners  with  a 
third  party,  or  are  reversioners,  it  is  obvious  that  they  may 
iu  general  join  in  a  sale;  for  eveiybody  knows  that  as  a 
general  rule  (of  course  there  are  exceptions  to  every  rule) 
the  entirety  of  a  frocliold  estate  fetches  more  than  the  sum 
total  of  the  undivided  parts,  or  the  separate  values  of  the 
particular  estate  and  the  reversion"  (w). 

9.  Again,  trustees  for  sale  ought  not  to  do  any  act 
which  will  depreciate  the  propert}',  and  so  they  ought  not 
uniiecessarily  to  limit  the  title  (h),  for  no  reasonable  man 
would  unnecessarily  depreciate  his  own  property  by  such 
means. 

10.  Again,  if  trustees  for  sale,  or  those  who  act  under 
tlieir  autliority,  fail  in  reasonable  diligence  in  inviting 
competition,  or  if  thej'  contract  to  sell  under  circimistances 
of  great  improvidence  or  waste,  they  -s^-ill  be  personally 
responsible  (o).  It  is  therefore  the  duty  of  trustees  for  sale 
to  inform  themselves  of  the  real  value  of  the  property,  and 
for  that  purpose  to  employ,  if  necessary,  some  experienced 
person  to  value  the  same(^j). 

1 1 .  The  same  principle  holds  good  in  the  case  of  trustees 
for  purchase,  or  for  investing  trust  moneys  on  mortgage, 
who  ought  to  clearly  satisfy  themselves  of  the  value  of  the 
pro|)erty,  and  for  that  purpose  to  employ  a  valuer  of  their 
own,  and  not  trust  to  the  valuer  of  the  vendor  or  mortga- 
gor; for  a  man  may  bona,  fide  form  his  opinion,  but  he 
looks  at  the  case  in  a  totally  different  way  when  he  knows 
on  whose  behalf  he  is  acting;  and  if  the  trustees  rely  upon 
the  vendor's  valuer,  and  he,  however  bona  fide,  values 
the  property  at  more  than  its  true  value,  they  will  be 
liable  {q). 

12.  Trustees  for  purchase,  or  for  investment  on  mort- 

(;«)  lb.  (p)   Oliver  v.  Court,  8  Pr.  165 ; 

(»)  See  Kobson  v.  Sell,  2  B.  17 ;  Campbell  v.  TFaU:cr,  5  V.  680 ;  and 

Scdey.  Oakcs,  10  Jm-.,  N.  S.  1246.  see  per  Jessel,  J\l.  R.,  Re  Cooper 

(o)   Ord  y.  Xocl,   5   Mad.   440;  4-  ANch,  L.  E.,  4  Ch.  D.  816. 

and  Alton.,  6  Mad.  11 ;  I'eehcl  v.  {q)  Ingle  \.    Partridge,    34    B. 

Foicler,  2  Anst.  550.  412. 


108  ADMIXISTRATIOX    OF   A   TELTST. 

gage,  slioiild  also  take  reasonable  care  that  they  get  a 
good  marketable  title,  and  that  they  do  not,  by  conditions 
of  sale,  bind  themselves  not  to  require  one  (?•) ;  and,  except 
in  very  exceptional  cases,  they  should  never  purchase  with- 
out getting  the  legal  estate ;  for  although  a  man  may  be 
himself  -willing  to  take  the  risk  of  leaving  an  outstanding 
legal  estate,  he  is  not  justified  in  incurring  that  risk  for 
other  people  (s). 

13.  Upon  similar  grounds,  a  trustee  who  is  empowered 
to  invest  trust  funds  at  his  discretion,  is  not  entitled  to  lend 
them  on  mere  personal  security ;  for  that  would  not  be  a 
reasonable  exercise  of  his  discretion  {t) ;  and  it  would  seem 
that  it  would  not  be  proper  for  him  to  invest  in  foreign 
securities  (?<),  or  foreign  railways  (?c),  or  in  trade  (a;);  but 
the  reason  of  this  is,  that  (as  will  be  seen  hereafter)  there 
is  a  special  duty  of  care  cast  upon  trustees  for  investment. 
"Where  a  trustee  is  directed  to  invest  on  security  at  his  dis- 
cretion, he  cannot  properly  invest  in  shares,  for  they  are 
not  a  security  at  all,  but  only  a  right  to  participate  in 
profits  (y). 

14.  Trustees  for  investment  on  mortgage,  cannot,  without 
risk,  advance  more  than  two-thirds  of  the  actual  value  of 
freehold  estate  (~) ;  and  if  it  be  house  pro];)erty,  not  more 
than  one-haK  {a) ;  and  if  it  be  trade  property,  the  value  of 
wliich  depends  upon  the  continued  prosperity  of  the  trade, 
it  would  be  hazardous  to  advance  even  so  much  as  that  (b). 


(>•)  E.  C.  R.   Co.  V.  HaivJces,   5  («)  Bet  hell  v.  Abraham,  L.  E., 

H.  L.  C.  363.  17  Eq.  24. 

(a)  Lew.  440.    And  as  to  ad-  («•)  lb. 

vancing  trust  money  on  a  cove-  (jc)   Cock  v.  Goodfellow,  10  Mod. 

nant  to  surrender  copyholds,  see  489. 

Wyatt  V.  Sharratt,  3  B.  498;  and  (y)  Harris  y.  Harris,  29  B.  107. 

as  to  equitable  mortgages  gene-  (;)  SticJowi/  v.  Seicell,  1  M.   & 

rally,  ^Yorrisv.  7rr(V//?i',  14  B.  308;  C.  8  ;  I) rosier  v.  Brereton,   15   B. 

Lockhart  v.  EeiUij,  1  D.  &  J.  476.  221. 

{t)  See    Focock    v.    Beddingtoyi,  (a)  Budge  v.   Gnrnmow,  L.  R., 

5  V.  794  ;  Potts  v.  Britton,  L.  R.,  7  Ch.  719  ;   Stretton  v.  Ashmall,  3 

11  Eq.  433;  Bethdlv.  Abraham,  Dr.  12. 

L.  E,.,  17  Eq.  24  ;  and  see  Ryder  (i)  lb.;  and  Roj/ds  v.  Royds,  14 

V.  Bickerston,  3  Sw.  81,  n.  (<?).  B.  54. 
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But,  nevertheless,  if  they  exceeded  these  limits,  yet  if  they 
acted  bona  fide  and  used  reasonable  care,  they  •would  not 
be  liable  (c). 

15.  A  trustee  is  not  responsible  for  a  mere  error  of 
judgment,  if  ho  has  exercised  a  reasonable  discretion,  and 
has  acted  with  diligence  and  good  faith.  Thus,  where  an 
executor  omitted  to  sell  some  foreign  bonds  for  a  year  after 
the  testator's  death,  although  pressed  to  do  so  by  his  co- 
executor,  and  although  there  was  a  direction  in  the  will  to 
convert  with  all  reasonable  speed,  he  was  held  irresi^onsiblo 
for  a  loss  caused  by  the  bonds  falling  in  price ;  for  although 
the  conclusion  he  came  to  was  unfortunate,  yet  having 
exercised  a  bona  fide  discretion,  the  mere  fact  of  the  loss 
was  not  sufficient  to  charge  him  (d).  As  to  what  constitutes 
a  reasonable  delay,  that  depends  on  the  particular  circum- 
stances affecting  each  case,  but,  prima  facie,  a  trustee  ought 
not  to  delay  realization  beyond  a  year,  even  where  he  has 
apparentlj'  unlimited  discretion  (e) ;  and  if  he  procrastinates 
beyond  that  period,  the  onus  will  be  cast  upon  him  of 
proving  that  the  delay  was  reasonable  and  proper  (/). 

16.  A  trustee  will  not  be  liable  if  the  trust  property  be 
stolen,  provided  he  has  taken  reasonable  care  of  it  (y). 

17.  A  trustee  is  not  bound  to  insure  leasehold  premises 
against  loss  by  fire.  In  Bailey  v.  Gould  (h),  it  was  sought 
to  charge  an  executor  who  had  neglected  to  continue  an 
insurance  ;  but  Baron  Alderson  said:  "It  was  a  contingent 
claim,  which  the  testator  might  by  possibility  himself  have 
realized,  but  which  he  did  not It  was  no  claim 

(c)  Lew.  287.  276;  Jlobinson  v.  Robinson,  1  D., 

\d)  Buxton  V.  Buxton,  sup. ;  and  M.  &  G.  252. 
seePaddonv.  Blchardson,7T>.,^!i.  (/)  See  per  Wood,  L.  J.,  in 

&  G.  563.  Grayhourne  v.   Clarkson,  L.  R.,  3 

[e)  Sculthorpe  v.  Tipper,  L.  E.,  Ch.  606,  and  Sughes  v.  Empson, 

13  Eq.  232  ;  and  as  to  the  pro-  22  B.  181. 

priety  of  an    executor   allowing  [g)  Morleg  v.  Morley,  2  Ch.  C. 

the  testator's  money  invested  on  2  ;  Jones  v.  Lewis,  2  V.  240. 
mortgage    to    remain    so    untU  {h)  4  T.   &  C,  Ex.  221;    and 

wanted,  see  Orr  v.  Newton,  2  Cox,  Dobson  v.  Laiid,  8  Ha.  216. 
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existing  at  the  time  of  the  testator's  decease.  "WT^iat  then 
existed  the  executors  did  possess,  that  is,  the  leasehold 
premises.  Being  in  their  possession,  a  fire,  for  which  they 
were  not  to  blame,  occurred.  It  was  a  mere  misfortune 
which  took  place.  Can  the  loss  be  said  to  have  happened 
by  their  default  in  not  keeping  up  a  contingent  claim? 
Was  this  property  which,  but  for  their  default,  they  might 
have  got  ?     It  is  very  difficult  to  say  that  it  was." 

18.  Trustees  being  liable  for  gross  negligence,  they  are, 
a  fortiori,  liable  where  they  combine  reckless  disregard 
of  the  interests  of  their  cestuis  que  trust  with  mala  fides. 
Thus,  where  one  trustee  retires  from  the  trust /or  the  pur - 
pose  of  enabling  his  co-trustee  to. commit  a  breach  of  trust, 
or  in  order,  as  he  thinks,  to  relieve  himself  from  the 
responsibility  of  the  wrongful  act  meditated  by  his  co-trus- 
tee, he  will  be  held  as  fully  responsible  as  if  he  had  been 
particeps  criminis  (i). 

19.  Even  a  quasi  trustee,  such  as  a  vendor  before  com- 
pletion of  the  sale,  is  obliged  to  take  due  care  of  the  pro- 
perty, and  to  see  that  it  does  not  become  unnecessarily 
depreciated  by  want  of  care  {h). 


Art.  34. — Trustee  mud  see  that  he  hands  the  Trust 
Froperty  to  the  right  Person. 

The  whole  responsibility  of  handing  the  trust  propei-ty 
to  the  persons  entitled  falls  u23on  the  trustee ;  and 
if  he  hands  it  to  the  wrong  person,  either  through 
mistake  on  his  part  or  in  consequence  of  some  fraud 
practised  upon  him,  he  will  have  to  make  the  loss 
good,  however  careful  he  may  have  been.  In  cases 
of  doubt,  therefore,  the  trustee  should  apply  to  the 
coiu't  for  its  direction  {a). 

Illust. — 1.  Thus  where  a  trustee  makes  a  payment  to 
one  who  produces  a  forged  authority  from  the  cestui  que 

(j)  Norton   v.   Fritchard,    Reg.  (A-)  See    E.    Egmont   t.   Smith, 

Lib.  B.   1844,   771 ;  Le  Emit  v.  L.  E.,  6  Ch.  Div.  475. 

Wehster,  9  W.   R.   918  ;  Talairet  {a)   Talbot  v.  E.  Radnor,  3  M.  & 

V.  Careic,  32  B.  567.  Z.  252;  JHuUn  r.  Blagrave,  25  B. 
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trust,  the  trustee,  and  not  the  cestui  que  trust,  will  have  to 
bear  the  loss ;  for,  as  was  said  by  Lord  Northington  (i), 
"  a  trustee,  whether  he  be  a  jirivate  person  or  a  body  cor- 
porate, must  see  to  the  reality  of  the  authority  empowering 
him  to  dispose  of  the  trust  money;  for  if  the  transfer  is 
made  without  the  authority  of  the  owner,  the  act  is  a 
nullity,  and  in  consideration  of  law  and  equity  the  right 
remains  as  before." 

2.  So,  again,  trustees  who  paid  over  the  ti-ust  fund  to 
wrong  persons  upon  the  faith  of  a  marriage  certificate 
which  turned  out  to  be  a  forgery,  were  made  i-esponsiblo 
for  so  mu.ch  of  the  trust  fund  as  could  not  be  recovered 
from  those  who  had  wrongfully  received  it  (c). 

3.  A  trustee  who,  by  mistake,  pays  the  capital  to  the 
tenant  for  life  instead  of  investing  it  and  paying  him  the 
income  only,  will  have  to  make  good  the  loss  to  the  estate, 
although  he  will,  as  will  be  seen  hereafter  (t/),  be  entitled 
to  be  recouped  out  of  the  life  estate  (e). 

Obs. — It  is  difficult  to  see  how  the  law,  as  above  stated, 
could  have  come  into  being,  except  upon  the  false  analogy 
of  a  trustee,  to  a  banker  or  creditor.  As  has  been  shown 
in  the  last  article,  a  trustee  is  in  the  position  of  a  gratui- 
tous bailee ;  he  must  take  reasonable  care  of  the  trust 
property,  and  if  it  is  lost  or  stolen  he  is  discharged  from 
responsibility,  provided  that  he  was  guiltless  of  negligence. 
If,  then,  a  careful  trustee  is  not  responsible  for  property 
stolen  from  his  custody,  upon  what  conceivable  ground 
should  he  be  held  responsible  for  property  obtained  from 
him  by  false  pretences  or  forgery,  which  are  crimes  far 
more  subtle,  and  against  which  it  is  much  more  difficult  to 
safeguard  oneseH.     It  is  humbly  suggested,  therefore,  that 

137;    Ashby  v.  Blachwell,  2  Ed.  1  Ch.  26;  and  Sutton  v.  Wilder, 

302  ;  Eaves  v.  Hickson,  30  B.  136;  L.  R.,  12  Eq.  373. 

Sporle  v.  Biirnaby,  10  Jur.,  N.  S.  {d)  Infra,  Ai-t.  61. 

1142.  (f)  Barratt  v.  Wyatt,  30  B.  442; 

ib)  Ashby  v.  BlacJcwell,  sup.  Bavies   v.   Hodgson,   25    B.    177  ; 

(c)  Eaves  v.  Hickson,  sup. ;  and  Griffiths  v.  Forter,  ib.  236. 
see  also  Bostocky.  Floyer,  L.  R., 
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in  these  instances  tlie  law  might  he  reconsidered  with  ad- 
vantagre. 


Art.  35. — Trustees  must  not  in  general  de^nite  their  Duties. 

A  trustee  may  not  depute  his  duties  or  authority  [a), 
either  to  a  stranger  {h)  or  to  his  co-tnistees  or  co- 
trustee (f),  save  only — 

a.  Where  he  is  obliged  to  do  so  from  necessity  (f/); 

/3.  Where  by  doing  so  he  is  acting  conformably 
to  the  common  usage  of  mankind,  and  as  prudently 
as  if  acting  for  himself,  and  according  to  the  usage 
of  business  (e) ;  or 

y.  Where  the  settlement  has  authorized  his  doing 

so  (/). 
But  even  where  he  may  safely  permit  another  to  re- 
ceive trust  property,  he  will  not  be  justified  in 
allowing  it  to  remain  in  such  other  person's  custody 
for  a  longer  period  than  the  circumstances  of  the 
case  requii'e  (^7) . 

Illust. — 1.  Thus  a  trustee  for  sale,  who  leaves  the 
whole  conduct  of  the  sale  to  his  co-trustee,  cannot  shield 
himself  from  responsibihty  for  the  latter's  neghgence  by 
saying  that  he  left  the  matter  entirely  in  his  hands  (Ji). 
But,  on  the  other  hand,  there  is  no  objection  to  his  em- 
ploying an  agent  where  such  a  course  is  conformable  to 
the  common  usage  of  mankind,  and  the  trustee  acts  as  pru- 

[a)  See  per  Lord  Langdale,  Sch.  &  L.  341  ;  Ee  Bird,  L.  R., 
Turner  v.  Corney,  5  B.  517.  16  Eq.  203. 

[b)  Ada»is  -7.    Clifton,   1    Russ.  {()  Si.^V2%9;  Ex parteBelchier, 
297;     Turner    v.     Corney,    suj).;  Amb.  219  ;  dough  x.  Bond,  sup. 
Chamhers  v.  Minchin,  7  V.  196  ;  (/)  Kilbec   v.   Sneyd,   2   Moll. 
Wood  V.    Weightman,  L.   E.,    13  199  ;  Boyle  v.  Blalce,  2  Sch.  &  L. 
Eq.  434.  245. 

(f)  Zangford\.  Gascoigne,  II  y.  [g)  BriccY.  Stokes,2'Lea.(i..Qa.s.. 

333  ;   Clmujh  v.  Bond,  3  M.  &  C.  865 ;  Gregor)/  v.  Gregory,  2  Y.  & 

497  ;  Cowel   v.    Gatcombe,    27   B.  C.  313;  Be  Fryer,  3  K.  &  J.  317. 

568  ;  Eaves  v.  Sickson,  30  B.  136.  (A)  Oliver  v.  Court,  8  Pr.  166  ; 

{d)  Bennett  v.  Wyndham,  4  De  Ee   Cliertsey  Market,   6  Pr.  285  ; 

G.  &  J.  259 ;  Jay  v.   Campbell,  1  Hardicicke  v.  Mynd,  1  Anst.  109. 
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dently  as  ho  -would  have  done  for  LimseK  (/).  But  he  must 
not  allow  such  agent  to  receive  the  purchaser's  money,  or 
ho  -will  be  responsible  for  its  loss  (/:) ;  and,  therefore,  if 
"trustees  for  sale  join  with  any  other  person  in  a  joint 
sale  of  the  trust  property,  and  any  other  property,  whether 
that  person  be  a  trustee  himself  or  be  a  beneficial  owner, 
they  must  take  care  that  their  share  of  the  purchase-money 
is  paid  to  them,  and  the  purchaser  must  take  care  of  that 
likewise,  because  he  can  only  pay  trust  money  to  the 
trustees.  Therefore,  when  they  do  join  with  other  people 
tlio  purchase-money  must  be  apportioned  before  the  com- 
pletion of  the  purchase,  and  must  be  paid  by  the  pur- 
chaser, the  apportioned  part  coming  to  the  trustees  to 
be  paid  to  them"  (I). 

2.  And  so  where  a  trustee  handed  money  to  a  solicitor 
for  the  purpose  of  reinrestment,  and  the  solicitor  professed 
to  have,  but  in  reality  had  not,  invested  it,  but  had  used  it 
for  his  OAvn  purjDoses,  and  liimseK  paid  interest  on  it  for 
some  years  until  his  death,  it  was  held  that  the  trustee  was 
liable  (»?),  for  he  ought  not  to  have  entrusted  the  money 
to  a  solicitor  when  there  was  no  necessity ;  and  it  is  not  in 
the  eye  of  the  law  (although  it  is  probably  in  point  of 
fact)  the  usage  of  mankind  to  do  so,  as  may  be  seen  in  the 
frec|uent  case  of  a  purchaser  of  property,  who  makes  him- 
self Hable  to  the  vendor  if  he  pays  the  purchase-money  to 
the  vendor's  solicitor  without  express  authority  («). 

3.  In  Hoj)(/oocl  V.  Parkin  (o),  the  late  Lord  Eomilly 
carried  the  liability  of  trustees  for  the  acts  and  defaults 
of  their  agents  to  a  height  wliich,  it  is  with  humility  sug- 
gested, was  by  no  means  justified,  either  on  principle  or 
authority.  In  that  case,  trustees,  having  trust  funds  to 
lend  on  mortgage,  employed  a  solicitor  to  investigate  the 

((')  Kc  parte  I]clchie7;  siqi.  (m)  Bosiock  v.  Floi/er,  L.  R.,  1 

(A)  Lew-.  383.  Eq.  29;  but  see  He' Bird,  L.  R.,. 

{I)  Per  Jessel,  M.  E.,  Re  Cooper  16  Eq.  203;  and  infra,  Illust.  4. 

<!?•  Allen's  Contract,  L.  R.,  4  Ch.  D.  («)  Dart,  6o6. 

81.5.  {o)  L.  R.,  11  Eq.  70. 

U'.T.  I 
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mortgagor's  title.  Owing  to  tlio  solicitor's  negligence, 
in  failing  to  make  proper  inquiries  as  to  previous  incum- 
brances, tlie  trust  moneys  advanced  on  the  mortgage  were 
to  a  large  extent  lost,  and  his  lordship  held  that  the 
trustees  must  replace  them.  But  it  is  difficult  to  under- 
stand upon  what  grounds  the  learned  judge  based  his 
opinion.  The  trustees  were  right  in  investing  on  mort- 
gage ;  they  were  right  in  emplojdng  a  skilled  person  to 
investigate  the  real  value  of  the  security ;  indeed,  it  is 
apprehended,  from  the  remarks  of  Sir  George  Jessel,  M.  E., 
in  Re  Cooper  (p),  wliich  have  been  quoted  in  the  7th  illus- 
tration to  Article  33,  that  it  was  the  dufij  of  the  trustees  to 
employ  a  skilled  person.  In  addition  to  which,  there  was 
a  moral  necessity  for  them  to  employ  a  skilled  agent  to 
investigate  the  title,  and  they  were  but  acting  conformably 
to  the  general  "  usage  of  mankind,  and  as  prudently  for 
the  trust  as  for  themselves,  and  according  to  the  usage  of 
business"  (y).  If,  then,  they  were  right  in  emjiloying 
the  solicitor  to  investigate  the  title  for  them,  upon  what 
possible  ground  coidd  they  be  holden  responsible  for  their 
agent's  default.  As  Lord  Hardwicke  said,  in  Bx parte  Bel- 
chier  (r),  if  the  defendant  "  is  chargeable  in  this  case,  no 

man  in  his  senses  would  act This  court  has  laid 

down  a  rule  with  regard  to  the  transactions  of  assignees, 
and  more  so  of  trustees,  so  as  not  to  strike  a  terror  .into 
mankind  acting  for  the  benefit  of  others,  and  not  for  their 
own;"  and  his  lordship  then  proceeded  to  lay  down  the 
rule  as  above  stated.  It  is  with  great  respect  submitted, 
that  Lord  Eomilly  confused  the  case  with  those  in  Avhich 
it  has  been  held  that  a  trustee  is  responsible  for  a  breach 
of  trust  which  he  has  committed  bona  fide  and  under  skilled 
advice.  The  distinction  is,  however,  clear.  The  trustees 
had  not  clone  ani^-thing  wrong.  They  had  not  committed 
any  breach  of  trust  at  the  instance  of  another.  They  had 
merely  lent  money  through    the    medium  of   an  agency, 

ip)  iSupi-a.  (r)  Supra, 

{'l)  Per  Lord  Hard vricke,  Ex  parte  Bcklncr,  Amb.  219. 
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wliicli  they  were  entitled,  and  indeed  bound,  to  employ,  on 
the  gi'ound  of  moral  necessity,  and  they  ought  therefore  to 
have  been  dischai'ged  from  the  loss.  Had  there  been  a 
distinct  breach  of  some  duty  which  the  settlor  had  cast 
upon  the  trustees,  then,  althougli  they  might  have  taken 
and  followed  the  best  advice  procurable,  they  would  no 
iloubt  have  been  properly  held  responsible  ;  but  here,  the 
only  possible  breach  of  duty  was  the  ncyJiyence  of  an  agent, 
find,  as  has  been  said  above,  a  trustee  is  only  responsible 
for  his  agent  where  he  has  improperly  employed  one, 

4.  In  Re  Bird  (s),  on  the  other  hand,  Tice-Chancellor 
Bacon  seems  (if  I  may  say  so,  with  great  submission, )  to 
Iiave  gone  to  the  opposite  extreme.  There,  one  of  three 
executors  employed  the  solicitor  of  the  testatrix  for  the 
purpose  of  obtaining  a  settlement  with  a  creditor  of  the 
testatrix.  The  solicitor  subsequently  informed  the  execu- 
tor that  the  compromise  had  been  effected,  and  requested 
a  cheque  for  the  amount,  which  the  executor  sent.  No  com- 
promise had  ever  been  made,  and  the  solicitor  appropriated 
the  money  to  his  o-\vn  use.  Here  it  might  have  been  antici- 
pated that  the  executor  would  have  been  held  liable,  as,  in 
accordance  with  i?os^f/:  V.  Floyerif),  he  ought  to  have  paid 
the  money  to  the  creditor  personally  and  not  to  the  solicitor ; 
but  the  Vice-Chancellor  decided  that  he  was  not  liable,  say- 
ing, '■'■  It  seems  to  me  that  the  executor  has  done  just  what 
any  prudent  man  woxild  think  himself  safe  in  doing.  He 
finds  that  the  testatrix  had  in  her  lifetime  employed  I\Ir.  Hunt 
as  her  solicitor.  He  had  been  employed  as  her  solicitor  on 
various  matters  ;  his  credit  was  not  called  in  question,  his 
ability  was  not  doubted.  He  had  arranged  for  her  some 
other  claims,  and  when,  after  her  death,  a  claim,  is  made 
by  these  two  companies,  naturally  enough  Mr.  Hunt  is 
employed  to  conduct  the  business,  namely,  the  compromise 
of  these  claims.  Having  employed  this  attorney  to  nego- 
tiate for  a  compromise,  and  being  told  by  him  '■  I  have  got 

(,s)  L.  E.,  16  Eq.  203.  (0  L.  R.,  1  Eq.  29. 

I  2 
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these  terms  for  you,  and  310/.  is  payaLle,'  the  executor 
puts  into  his  hands  the  310/.  What  negligence  is  there  in 
that?  AVhat  incautious  trusting  to  some  other  person's 
representation?  It  is  all  in  the  ordinary  course  of  the 
business  then  being  transacted,  and  I  cannot  think  that 
the  executor  has  neglected  any  caution  which  it  was  in- 
ciunbent  on  him  to  exercise."  Whether  or  not  the  present 
state  of  the  law  will  permit  of  a  trustee  entrusting  a  soli- 
citor with  money,  it  is  suggested  that  his  lienor's  decision 
is  in  accordance  with  that  simima  ratio  which  the  simple- 
minded  believe  to  be  equivalent  to  the  summum  jus. 

5.  A  trustee  will  be  liable  where  he  has  unnecessarlbj 
left  trust  moneys  in  the  hands  of  a  banker  or  broker  who 
fails,  when  he  ought  to  have  invested  them,  or  where  he 
has  paid  money  to  a  banker  or  broker  for  investment  and 
has  neglected  for  some  time  to  make  inquiries  as  to  such  in- 
vestment (?<);  and  the  «*«r// clause  indemnifying  him  against 
the  acts  or  defaults  of  others  will  not  protect  him(r). 

6.  On  the  other  hand,  where  money  has  been  deposited 
in  a  bank  pending  investment,  and  not  for  an  unnecessary 
length  of  time,  the  trustee  will,  not  be  liable  for  the  failure 
of  the  bank  [ic),  for  it  is  according  to  the  common  usage  of 
mankind  to  make  use  of  banks  for  the  safe  custody  of  their 
inoney. 

7.  So  a  trustee  may  appoint  stewards,  bailiffs,  workmen, 
and  other  agents  of  the  like  kind,  for  there  is  a  moral 
necessity  for  him  to  do  so  {x). 

8.  So  where  one  executor  lives  at  a  distance  from  the 
testator's  place  of  abode,  he  may  remit  money  to  his  co- 
executor  who  lives  in  the  immediate  vicinity,  for  the  pur- 
pose of  paying  the  testator's  debts,  for  "he  is  considered 
to  do  this  of  necessity.  He  could  not  transact  business 
without  trusting  some  person,  and  it  would  be  impossible 

[ii)  Clvdlm  T.  Shlppciiu,  4  Ha.  {ir)  Johnmn  v.  Kcivton,  11  Ha. 

555  ;  Echden  v.  Wesley,  29 B.  213;       160  ;  Fenwick  v.  Clarke,  31  L.  J., 
MaftJicws  V.  J]rise,  6  B.  239.  Ch.   728  ;    and  per  Lord  Hard- 

(r)  RrhdcnY.  Weslei/,  siqi.  -wicke,  Ex  parte  Belc/iier,  snj). 

{x)  Bui. 
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for  liiin  to  (lischargo  liis  duty  if  ho  is  made  responsible 
where  he  remitted  money  to  a  person  to  whom  he  Avould 
himself  liave  given  credit,  and  woiild  in  his  own  business 
have  remitted  money  in  tlie  same  way"  (y). 

9.  Again,  trustees  may  remit  money  through  the  medium 
of  a  respectable  bank,  as  being  tlio  most  convenient  and 
the  safest  mode  (s) ;  but  they  should  pay  the  money  into 
the  bank  as  trustee  co  nomine  («). 

10.  A  trustee  may  safely  pennit  his  co-trustee  to  reccire 
or  collect  trust  moneys  {h) ;  and  even  though  he  join  in 
the  receipt  for  such  mone3-s,  and  thereby  acknowledge 
that  he  lias  received  them,  he  Avill  not  be  liable  if  he  can 
prove  ((•)  that  he  did  not  in  fact  receive  them,  and  only 
joined  in  the  receipt  for  the  sake  of  conformity (r/).  For 
one  of  several  trustees  cannot  abnie  give  a  good  receipt, 
unless  expressly  empowered  to  do  so,  and  all  must,  there- 
fore, join  (e) ;  so  that,  although  at  law  the  signature  of  a 
trustee  is  (or  rather  was  (/) )  conclusive  e\-idence  that  the 
money  came  to  his  hands,  "equity,  which  pursues  truth, 
will  decree  according  to  the  justice  and  verity  of  the 
fact"(y),  and  will  hold  that,  under  the  circumstances, 
.seeing  that  it  is  an  act  which  the  very  nature  of  his  office 
will,  not  permit  him  to  decline  (//),  it  does  not  amount  to  an 
admission  that  he  actually  received  the  mone}''.  It  was 
formerly  thought  that  executors  could  not  claim  this  privi- 
lege, on  the  ground  that  one  alone  could  give  a  good 
discharge ;  but  this  notion  has  been  greatly  modified  by 
the  case  of   Wesley  v.   Clarke  [i),  and  it  may  now  be  con- 

[y)  Per  Ld.  Redcsdale,  Joij  v.  {d)  Fellows  v.  Mitchell,  1  P.  W. 

Campbell,   1  Sch.  &  L.  341;    Ex  81;  Se  Fri/er,  sup. 

parte  Grijiii,  2  Gl.k  J.  lU.    See,  (t)  Lew.  233.     See Pw  Belch ier, 

however.  Chambers  v.  Mlnchi/i,  7  sup.;   Walker  v.   Si/moiids,  3  Sw. 

V.   193;    Lanqford  v.    GascoUjnc,  63;  Lee  \.  SanLri/,  Ij. 'R.,  15  Eq. 

■{■■iip.                  '  204. 

(r)  Knight  v.  Earl  of  Plymouth,  (/)  Not  so  since  the  regime  of 

1  Dick.  120.  the  Judicature  Acts. 

{a)    JFrcn  Y.  Kntoii,  11  V.  380.  [g)  See  per  Lord  Henley,  i7«;-- 

{b)  Towuleyv. Sherborne, 2'Lje?iA.  deny.  Parsons,  1  Ed.  147. 

Ca.  858 ;  Pe.  Fri/er,  3  K.  &  J.  317.  (h)  Lew.  233. 

(r)J5nV(;v.67o/:-6Vs2Lead.Ca.865.  (i)  1  Ed.  357. 
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sidered  as  settled  tliat,  "if  tlie  receipt  be  given  for  the 
purpose  of  mere  form,  the  signing  -will  not  charge  the 
person  not  receiving;  but  if  it  be  given  under  circum- 
stances purporting  that  the  money,  though  not  actually- 
received  by  both  executors,  was  under  the  control  of  both, 
such  a  receipt  shall  charge ;  and  the  true  question  in  these 
cases  seems  to  have  been  whether  the  money  was  imder 
the  control  of  both  executors"  {k).  An  executor  is,  how- 
ever, more  strictly  responsible  than  an  ordinary  trustee 
for  any  act  by  which  he  reduces  any  part  of  the  testator's 
property  into  the  sole  possession  of  his  co-executor  (7). 

1 1 .  Although  a  trustee  may  safely  permit  his  co-trustee 
to  receive  trust  moneys,  he  will,  nevertheless,  be  liable  if 
he  permit  him  to  retain  them  for  a  longer  period  than  the 
circumstances  of  the  case  necessitate  (m).  Thus  in  Walker 
V.  Symonds  («),  D.,  one  of  three  trustees,  received  part  of 
the  trust  money,  and,  with  the  assent  of  the  other  trustees, 
invested  it  in  East  India  Co.'s  bills,  payable  to  him.  These 
were  paid  off,  and  thereupon  S.,  another  of  the  trustees, 
wrote  to  D.,  requesting  liim  to  invest  the  money.  J)., 
however,  begged  that  it  might  remain  in  his  hands  on 
mortgage.  The  other  trustees  assented  to  this.  The  mort- 
gage was,  however,  never  prepared,  although  S.  made 
frequent  applications  to  D.,  who  finally  died  insolvent  five 
years  after  first  receiving  the  money.  Upon  this  state  of 
facts  Lord  Eldon  said:  "The  money  was  laid  out  with 
the  consent  of  the  trustees  on  India  bills,  payable  to  D.,  a 
palpable  breach  of  trust,  by  placing  the  fund  under  his 
control,  secured  by  little  more  than  a  j^romissory  note 
payable  to  himself.  It  was  probable  that  in  1793  the 
money  due  on  the  bills  would  be  paid,  and  it  would  be 

IJc)  Per  Lord  Eedesdale,  Joi/y.  {m)  Brice\.  Stokes,  sup. ;  Thomp- 

Campbcll,  1  Sch.  &  L.  341.  son  v.  Finch,  8  D.,  M.  &  G.  560  ; 

{I)  Toivnseiid  v.  Barber,  1  Dick.  IFalker  v.  Si/inonds,  3  S\v.  1  ; 
356  ;  Candler  \.  Tillett,  22  B.  263;  HanbimjY.  ElrMand,  3  Sim.  265; 
Hovoj  V.  Blakeman,  4  V.  608 ;  Sti/lcs  v.  Gwf,  1  M.  &  G-.  422  ; 
Cloitgh  V.  Jjixon,  3  M.  &  C.  497  ;  Egbert  v.  Bniler,  21  B.  560;  Rod- 
Lees  V.  Sanderson,  4  Sim.  28.  bard  v.  Cooke,  25  W.  E.  o55. 

(»)  Supra. 
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lodged  in  liis  liands ;  and  although  the  court  will  proceed 
as  favouraljly  as  it  can  to  trustees  who  have  laid  out  the 
money  on  a  security  from  which  they  cannot  with  activity 
recover  it,  yet  no  judge  can  say  that  they  are  not  guilty  of 
a  breach  of  trust  if  they  suffer  it  to  lie  out  on  such  a  se- 
curity for  so  lone/  a  time.  The  trustees  were  guilty  of  a 
breach  of  trust  in  permitting  the  money  to  remain  on  bills 
payable  to  D.  alone,  and  in  leaving  the  state  of  the  funds 
unascertained  for  live  years." 


Art.  3G. — Trustees  should  ohry  ilw  Terms  of  the 
Settlement. 

Trustees  are  bound  to  carry  out  the  duties  prescribed 
by  the  settlement. 

Illust. — 1.  Thus,  if  trustees  are  directed  to  call  in 
tru-st-moneys,  and  to  lay  them  out  on  a  purchase,  and  they 
fail  to  do  so,  and  the  fund  is  lost,  they  are  liable  for  the 
loss  so  sustained  (a). 

2.  So  if  a  trustee  for  sale  omits  to  sell  property  when  it 
ought  to  be  sold,  and  it  is  afterwards  lost,  although  with- 
out any  default  on  his  part,  he  is  liable  for  the  loss  which 
would  not  have  happened  had  he  not  failed  in  perfonning 
an  obvious  duty  (6). 

3.  So  where  the  settlement  orders  trust  funds  to  be 
invested  on  particular  securities,  the  trustees  are  bound 
so  to  invest  them. 

4.  So  where  there  are  any  conditions  attached  to  the 
exercise  of  any  of  their  functions,  they  must  strictly  per- 
form those  conditions.  As  for  instance,  where  they  are 
authorized  to  lend  to  a  husband  with  the  consent  of  his 
wife,  they  cannot  make  the  advance  without  getting  the 
required  consent,  even  though  he  subsequent!}'  get  it  (c). 

5.  On  the  same  principle,  where  an  estate  is  given  in 
trust  for  A.  for  life,  and  after  his  death  upon  trust  to  sell 

(n)   Craven  v.   Craddock,  W.  N.  {b)  St.  §  1269,  n. 

1868,  p.  229.  (f)  Batemau  v.  Davis,  3  Mad.  98. 
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and  pay  the  proceeds  to  another,  the  trustees  cauuot  sell 
during  the  life  of  A.,  even  -with  his  consent,  unless  all  the 
persons  who  are  to  receive  the  proceeds  are  sui  juris  and 
join  in  the  sale ;  for  the  settlor,  having  prescribed  the  date 
of  the  sale,  the  trustees  must  follow  out  his  direction  {d). 


Art.  37. — Trustees  must  not  favour  jyarticular  Cesfuis 
que  trust. 

Trustees  must  honestly  exercise  their  functions  for 
the  benefit  of  all  parties  claiming  under  the  settle- 
ment, and  must  not  favoiu'  individual  cestuis  que 
trust  at  the  expense  of  the  others  {a). 

Illl'st. — 1.  Thus  where  trustees  are  empowered  to  sell 
real  estate  and  to  lay  out  the  proceeds  in  the  purchase  of 
another  estate,  they  would  not  be  justified  in  selling  to 
promote  the  exclusive  interests  of  the  tenant  for  life ;  but 
they  must  look  to  the  intention  of  the  settlement,  and 
whether  another  and  better  purchase  is  practicable,  and 
not  merely  probable;  or  at  all  events  there  must  be  some 
strong  reasons  of  family  prudence  (i). 

2.  Conversely,  if  lands  be  devised  to  trustees  upon  trust 
to  sell  for  pajTiient  of  debts,  and  subject  thereto  upon 
trusts  for  divers  persons  successively,  the  trustees  must  not 
raise  the  money  by  sale  of  the  timber,  for  that  woiild  be  a 
hardship  on  the  tenant  for  life  (f). 

3.  Where  money  is  directed  to  be  laid  out  in  the  pur- 
chase of  land  to  be  settled  on  a  person  for  life  with  or 
without  impeachment  of  waste,  with  remainders  over,  the 
trustees  should  not  purchase  an  estate  with  an  overwhelm- 
ing proportion  of  trees  on  it,  for  if  the  tenant  for  life  be 
impeachable  for  waste  he  woidd  lose  the  fruit  of  so  much 
as  was  the  value  of  the  timber;  and  if  he  be  not  impeach- 

(d)  Lcedham  v.   Chaicncr,  4  K.  v.  Sladdcn,  4  D.  &  S.  468. 

&J.  458:    JTant  \.  Stallibrass,  Ij.  (b)  Mortlock   v.    Bxlkr,    10   V. 

E,.,  8  Ex'.  175.  309;    Mahon   v.   Stanhojje,  cit.  2 

(a)  See  Lew.   379;    Carglll  v.  Sug.  Pow.  412. 

Oxmantown,  3  Y.  &  C.  369;  Watts  [c]  Davies  v.  Westcomhe,  2  Sim. 

V.  Girdlestone,  6  B.  188;  Manhall  425. 
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able  he  could,  l»y  felling  tlie  timber,  possess  liimseK  of  a 
great  pai't  of  the  corpus  of  the  trust  property  (d). 

4.  Upon  a  similar  trust  to  the  foregoing,  trustees  should 
not  purchase  mining  property,  nor  an  advovson,  both  of 
which  might  give  an  undue  preference  to  one  cestui  quo 
trust  {e). 

5.  Again,  Avhere  trustees  have  a  choice  of  investments, 
they  must  not  exercise  that  choice  for  the  sole  beneht  of 
the  tenant  for  life  by  investing  upon  a  more  productive 
but  less  secure  property  (/);  and  where  any  change  of 
investment  is  to  be  made  with  the  consent  of  the  tenant 
for  life,  and  ho  imjn-opei-li/  Avithholds  his  consent,  the  court 
will  compel  him  to  give  it  (y). 

0.  Upon  the  same  equitable  principles,  it  is  a  general 
rule  that  where  a  testator  subjects  the  residue  of  his  per- 
sonal estate  to  a  series  of  limitations,  directly  or  by  way 
of  trust,  without  any  particular  directions  as  to  investment 
or  mode  of  enjojTnent,  there,  in  the  absence  of  indications 
of  a  coutrarj'  intention,  such  part  of  the  residue  as  may 
consist  of  goods  of  a  perishable  nature  (such  as  leaseholds), 
or  as  may  be  invested  in  securities  which  peld  a  high  rate 
of  interest,  but  are  not  authorized  by  the  court,  must  be 
converted  and  put  into  such  investments  as  to  be  securely 
available  for  all  persons  interested.  And  if  the  residue 
comprises  property  of  a  reversionary  nature,  that  also  must 
be  converted.  The  one  rule  protects  the  remainderman, — 
the  other  the  tenant  for  life  (A). 


Art.  38. — Trustee  niusf  not  set  up  Jus  tort  it. 
A  trustee,  who  has  acknowledged  himself  as  such, 
must  not  set  up  or  aid  the  adverse  title  of  a  thii-d 
party  against  his  cestui  que  trust  {a).    But  (quaere) 

{d)  Bingersx.  Lamb,  10  V.  174.  Eep.  172. 

((')  Lew.  439.  [h)  Hoxrc  \.  Earlof  Dartimiith, 

(  f)  Rahj  V.  Ridchahjh,  7  D.,  M.  2  Lead;  Ca.  262 ;  BroimY.Gellathj, 

&.  G-.  10-t;  and  Stma-t  v.  ^Stuart,  3  L.  R.,  2  Ch.  751. 

E.  430.  [o)  Xeinvmo  v.  Fionas,  30  B. 

{g)  Costdlo  V.  O^Rourlcc,  3  Ir.  4G1. 
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lie  may  decline  to  execute  the  trust,  if  lie  receives 
information  making  it  doubtful  wlietlier  lie  ouglit 
to  execute  it ;  and  lie  has  a  right  to  have  the  direc- 
tion of  the  court  on  the  subject  (c). 
Illust. — 1.  In  Newsomc  v.  Flowers  {suj}.),  a  chapel  was 
vested  in  trustees,  in  trust  for  Particular  Baptists.  Subse- 
quently a  schism  took  place,  and  part  of  the  congregation 
seceded,  and  went  to  another  chapel.  Still  later,  the  sur- 
viving trustees  were  induced  (not  knowing  the  real  object) 
to  appoint  new  trustees,  and  vest  the  j)roi)erty  in  them. 
Immediately  afterwards,  the  new  trustees,  who  were  in 
fact  attached  to  the  seceding  congregation,  brought  an 
action  to  obtain  possession  of  the  chapel.  Their  appoint- 
ment was  however  set  aside,  and  it  was  held  that  they 
could  not  raise  the  adverse  claims  of  the  seceders  as  a 
defence  against  the  congregation  of  the  chapel  who  were 
their  cestuis  cj^ue  trust;  Lord  Eomilly  sajdng,  ''It  is  a 
common  principle  of  law,  that  a  tenant  who  has  paid  rent 
to  his  landlord  cannot  say,  '  You  are  not  the  o^vner  of  the 
property.'  The  fact  of  his  having  paid  rent  prevents  his 
doing  it.  The  same  thing  occurs  where  persons  are  made 
trustees  for  the  owner  of  property;  if  they  acknowledge 
the  trust  for  a  considerable  time,  they  cannot  say  that  any 
(jther  persons  are  theu'  cestuis  que  trust." 

2.  Nor,  however  honestly  trustees  may  believe  that  the 
trust  property  belongs  of  right  to  a  third  party,  are  they 
justified  in  refusing  to  perform  the  trust  they  have  once 
undertaken  or  in  communicating  with  such  other  person 
on  the  subject;  but  they  must  assume  the  validity  of  the 
title  of  their  cestuis  que  trust  imtil  it  be  impeached  {d). 

3.  If  however  they  believe  that  there  is  a  bona,  fide 
c'launant  adverse  to  their  cestuis  c{ue  trust,  and  that  they 
may  make  themselves  personally  liable  in  case  they  carry 
out  the  trust  in  favour  of  their  cestuis  que  trust,  they  may, 
it  would  seem,  come  to  the  court  for  its  direction,  and  in 

(c)  Xeale  v.  Davis,  5  D.,  M.  &  ■//)  BeddoesY.  Tugh,  2G  B.  407; 

G.  258.  Lew.  253. 
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the  mean-wliile  refuse  to  csLTvy  out  the  trust.  The  late 
Lord  Justice  Kniglit  Bruce,  liowever,  energetically  dissented 
from  tliis  view,  sajdng :  ' '  Even  if  by  paying  the  fund  to 
their  cestui  s  que  trust  they  would  make  themselves  per- 
sonally liable  to  the  adverse  claimant  in  the  event  of  hLs 
being  successful,  they  were  and  are  bound  to  perform  the 
trust  which  they  imdertook"  (e).  The  doctrine  as  enun- 
ciated in  the  rule  has  however  been  since  assented  to,  and 
is  at  all  events  prima  facie  correct  {/). 


Akt.  30. — Iiirc'<f))ie)if  of  Trxxf  Fiouh  (a). 
In  the  absence  of  express  clii'ections  in  the  settlement, 
trustees   can    safely  invest    trust    funds   on    the 
f ollo'n'ing  securities  only : — 

a.  On  real  securities,  or  in  any  of  the  govern- 
ment or  bank  annuities  (b)  ; 


((■)  Xealcy.  Bavin,  sup. 

(/)  Xellgan  v.  Boche,  Ir.  E.,  7 
Eq.  332; 

{a)  It  is  apprehended  ttat 
this  article  is  a  correct  digest  of 
the  law  of  the  court  as  modified 
by  statute.  The  22  &  23  Vict. 
c.  35,  s.  32,  gave  trustees  power 
to  invest  in  the  securities  men- 
tioned in  sub-clause  3,  and  that 
act  has  not  been  impliedly  re- 
pealed, as  appears  from  its  con- 
firmation bv  23  &  24  Vict.  c.  38, 
s.  12,  and  30  &  31  Vict.  c.  132, 
ss.  1  and  2.  By  23  &  24  Vict. 
c.  145,  s.  25,  tnistees  of  settle- 
ments executed  after  that  date 
are  empowered  to  invest  in  any 
of  the  parliamentary  or  public 
funds  or  government  securities. 
This  would,  at  first  sight,  seem 
to  be  restrictive  of  the  powers  of 
the  22  &  23  Vict.  c.  35,  but  it  is 
evidently  not  so,  as  that  act  is 
impliedlv  confimied  and  extended 
by  30  k  31  Vict.  c.  132,  which 
enacts,  that,  except  where  ex- 
pressly forbidden  by  the  instru- 
ment creating  the  trust,  it  shall 


be  lawful  for  every  ti-ustce,  exe- 
cutor or  administrator  to  invest 
any  trust  fund  in  liis  possession, 
or  under  his  control,  in  any  se- 
curities the  interest  of  which  is 
guaranteed  by  parliament,  to  the 
same  extent  and  in  the  same 
manner  as  they  may  invest  in 
East  India  Stock  under  sect.  1 
of  that  act.  This  act,  however, 
would  seem  to  be  subject,  in  the 
case  of  settlements  executed  since 
the  28th  August,  1860,  to  the 
proviso  in  the  article.  At  all 
events  it  would  not  be  safe  to 
assume  that  it  was  not.  The  act 
23  &  24  Vict.  c.  38,  s.  11,  autho- 
rizing investment  in.  any  seciiri- 
ties  in  which  funds  under  the 
control  of  the  coui-t  may  be  in- 
vested, has  at  present  had  no 
application,  as  such  funds  can 
only  be  invested  in  Bank  Stock, 
East  India  Stock,  Exchequer  Bills, 
Two  and  a  Half  per  Cent.  Annui- 
ties, and  mortgage  of  freeholds 
or  copyholds. 

{b)  Baud  V.  Farrell,  7  D.,  il.  & 
G.  628. 
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/3.  "Wliere  "under  the  cii'ciimstanees  it  is  reason- 
able and  proper,  in  stock  of  tlie  banks  of  England 
or  Ireland,  or  in  any  (r)  East  India  Stock  {d),  or 
in  any  secnrity  the  interest  of  which  may  be 
guaranteed  by  parliament  {e) :  Provided,  that  where 
the  settlement  is  dated  subsequently  to  the  28th 
August,  1860,  and  there  is  a  person  under  no  dis- 
ability entitled  in  possession  to  receive  the  income 
of  the  trust  fund  for  life,  or  for  a  term  of  years 
determinable  with  life,  or  for  any  greater  estate,  no 
investment  can  be  made,  except  in  consols,  without 
his  written  consent  (/). 

Illi'st.  1. — Thus  a  trustee  cannot  (unless  expressly 
authorized  to  do  so)  lend  money  on  personal  security, 
however  apparently  good  (g),  or  however  aj^parently  trust- 
worth3-(/^) ;  and  as  Lord  Kenyon  said,  in  Holmes  v.  Bring  (/), 
this  "  ought  to  be  rung  into  the  ears  of  every  one  who  acts 
in  the  character  of  trustee." 

2.  So,  again,  a  trustee  must  not  invest  on  trade  security; 
as  for  instance  in  the  shares  of  a  public  compan}-,  wliicli 
are  in  reality  no  seciu-ity  at  all,  but  merely  docmnents  eou- 
ferriug  a  right  to  speculative  profits  (/•).  It  was  on  this 
ground,  that  before  the  passing  of  the  acts  of  parhament 
before  referred  to,  trustees  were  not  entitled  to  invest  even 
in  stock  of  the  Bank  of  England,  or  in  East  India 
Stock  (/). 

3.  AVliere  there  is  a  tenant  for  life,  and  those  in  re- 
mainder object  to  funds  being  invested  in  East  India  Stock, 
it  woidd  not  in  general  be  considered  "reasonable  and 
proper"  for  trustees  to  invest  in  it;  because  the  market  price 
of  that  stock  is  usually  higher  than  the  rate  at  which  it  is 

(f)  30  &  31  Vict.  c.  132,  s.  1.  {h)  Stijlcs  v.   Gii>/,  I  M.  &  G. 

{d)  22  &  23  Vict.  c.  35,  s.  32,  423. 

jnade  retrospective  by  23   &;  24  (<)  Supra. 

Vict.  c.  38,  s.  12.  \k)  Lindley,  682. 

{c)  30  &  31  Vict.  c.  132,  s.  2.  (/)  Hoice  v.  Earl  of  Dartmouth, 

If)  23  &  24  Vict.  c.  145,  s.  25.  Lead.  Ca.  262. 

(^)  Holmes  V.  Briiiff,  2  Cox,  1. 
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re(leemal)lo ;  and  tlifn-cforo,  altlioiig-li  it  pays  a  higher  rate 
of  interest  than  consols,  the  consequence  of  investing  in  it 
mi  gilt  1)(!  to  benefit  the  tenant  for  life  at  the  expense  of 
those  in  remainder  (w).  If,  hoTt'ever,  there  were  special 
circumstances  Avliich  miglit  make  such  an  investment  hene- 
ficial  to  the  remaindennan  in  proosenti,  althougli  not  in 
futuro,  tlie  trustee  -^ould  be  justified  in  maldng  tlie  invest- 
ment; as  for  instance,  "where  propei'ty  is  settled  on  a 
parent  for  life  -with  remainder  to  his  children,  and  it  is 
very  important  that  the  parent  should  have  an  increased 
incomeybr  the  better  support  and  education  of  the  children  (m). 
And  it  would  seem  that  where  a  trustee  acts  bona  fide  and 
to  the  best  of  his  discretion,'  he  is  entitled  to  the  protection 
of  the  court,  notwithstanding  that  the  coiu't  wovdd  not 
have  sanctioned  such  an  investment  had  the  fund  been 
iinder  its  control  (o). 


Art.  40. — TruHfec  s/iou/d  be  ready  nith  hia  Accou)it>i. 

It  is  the  duty  of  a  trustee  to  give  accurate  informa- 
tiou  to  his  cestiiis  que  trust  as  to  the  state  of  the 
trust  property;  and  for  that  purpose  he  should 
keep  clear  accounts  thereof  {a) . 

Illust. — 1.  Thus,  where  owners  of  a  j^rivateer,  acting 
for  themselves  and  the  crew  in  the  sale  of  the  prizes, 
neglected  to  render  accounts,  and  delayed  the  distribution 
of  the  proceeds,  they  were  charged  with  interest  on  the 
balances  and  were  condemned  in  costs  {b).  A\Tiere,  how- 
ever, the  trustees  are  executors,  it  would  seem  that  the}- 
woidd  not  be  mixlcted  in  costs,  unless  they  pertinaciously 

[i)i)   Coclcbiirn  v.  Peel,  3  D.,  F.  [o)  Cockhurn  y.PccI,  sup.;  Ilumc 

k  J.  170;    Uiiffless  v.  Tuf,  9  W.  v.  -K(>;?ff>-^sS«V4  D'.VF.  &  J.  29. 
R.  729;    Waite  \.  Littlewood,  41  {a)  Spriiif/ett    v.    Dashn-ood,    2 

L.  J.,  Ch.  636.  Giff.   521  ;    Burrous  v.  IFalls,   5 

(«)   Cockburn  y.  Feel,  sup.,  per  T>.,M.  Sz  G.  203;  Fearsc  Y.Green, 

Turner,  L.  J.:  and  see  Moiifefiorc  1  J.  &  W.  140. 
V.  Guedalla,  W.  N.  1868,  87 ;"  £0  {b)  Ibid. 

Ill ff ram,  11  W.  R.  980. 
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refused  to  render  their  accounts;  for  an  executor  is  said 
to  have  a  rifflit  to  have  his  accounts  taken  in  court. 


Art.  41. — Trustee  muHf  not  nialce  private  Advantage  out 
of  Trust  Projjerti/. 

It  is  the  duty  of  a  trustee  to  act  wholly  and  entirely 
for  the  benefit  of  his  cestuis  que  trust,  and  without 
reference  to  his  own  interests ;  he  must  not  make 
any  use  of  the  trust  property  for  his  own  private  piu"- 
poses,  even  though  he  would  thereby  do  no  actual 
injm-y  to  it,  or  to  the  cestuis  que  trust  (a) ;  nor 
must  an  executive  trustee  piu-chase  it  {h)  from  him- 
self, or  his  colleagues  (r),  however  fair  and  honour- 
able his  intentions  may  be  {d ) ,  unless  by  leave  of 
the  court  acting  for  cestuis  que  'trust  who  are  not 
sui  juris  {e).  He  is  also  incapable  of  making  a 
valid  purchase  even  from  his  cestuis  que  trust  so 
long  as  he  remains  a  trustee,  unless  he  can  ajEfirma- 
tively  prove  that  the  cestuis  que  trust  were  fully 
and  distinctly  informed  of,  and  understood  the 
nature  of,  the  transaction,  and  waived  all  objec- 
tions, and  that  he  disclosed  to  them  all  facts  tend- 
ing to  enhance  the  value  of  the  transaction  (_/'). 
A  trustee  cannot,  by  retu'ing  just  before  a  sale 
takes  place  (with  all  his  knowledge  of  the  property 
fresh  in  his  mind),  thereby  qualify  himself  to  be 
a  pm'chaser  (g) . 

Illtjst. — 1 .  Lord  Eldon  once  directed  an  inquiry  whether 

(ffl)    Webb  V.  i:arl  Shafteshmj,  7  E.,  4  Ch.  547. 
V.  488 ;  ^.c  jjar^tf  iffrcy,  6  V.  G25 ;  (/)  Randall  v.   Errington,    10 

and  see  Re  Imperial  Land  Co.  of  V.  427 ;   Coles  v.  Trecotldclc,  9  V. 

Marseilles,  L.  R.,  4  Ch.  Div.  566  ;  247  ;  Sin-ing  v.  Pride,  4  D.,  J.  & 

Aberdeen  Town  v.  Aberdeen   Uni-  S.  395 ;  and  see  Horse  v.  Rot/al, 

fersity,  L.  R.,  2  Ap.  Ca.  544.  sup.;  Clark  v.  Swaile,  2  Ed.  134. 

{b)  Fozv.  Mackreth,  1  Lead.  Ca.  This  provision  does  not  extend  to 

115.  a  purchase  by  the  trustees  of  the 

{c)   Whichcote  v.  Lau-rcncc,  3  V.  trustees'     marriage     settlement, 

740;  Morse  v.  Royal,  12  V.  374.  Sickley  r.  Hickley,  L.  R.,  2  Ch. 

[d)  Ex  jjarte  Laeey ,  sup.  Div.  190. 

\c)   Campbell  v.    Walker,    5   V.  {g)  Ex  parte  James,  8  V.  352 ; 

682  ;  Farmer  v.  Eeane,  32  B.  327;  Spring  v.  Pride,  sup. 
and  see  Pennant  v.  Trcnchard,  L. 
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the  rif:,]it  of  sporting  over  the  trust  property  could  bo  lot 
for  the  benefit  of  the  cestuis  que  trust,  and,  if  not,  he 
tliought  that  the  game  should  belong  to  the  heir  of  the 
settlor ;  the  trustee  miglit  appoint  a  ganielcoeper,  if  neces- 
sary', for  tlie  preservation  of  tlio  game,  but  must  not  keep 
an  establishment  of  more  pleasure  for  his  own  enjoy- 
ment (/i). 

2.  So,  again,  it  nood  liardly  bo  pointed  out  that  he  must 
not  actively  import  trust  moneys  into  his  trade  or  business, 
or  use  them  in  speculations  of  his  own,  and  if  ho  does  so 
(as  has  boon  said  before)  he  will  bo  a  constructive  trustee 
of  tho  profits,  and  if  there  be  no  profits  he  will  be  liable 
for  the  breach  of  trust,  and  will  have  to  pay  compound 
interest  at  five  per  cent.,  as  wiR  be  seen  hereafter (i). 
Where,  however,  there  has  been  no  active  breach  of  tnist, 
but  only  an  omission  on  the  part  of  a  trustee,  in  whose 
business  the  settlor  had  money  invested,  to  settle  up  the 
accounts,  and  properh'  invest  the  balance,  such  an  omission 
will  not  make  him  liable  to  account  for  tho  profits  {J). 

3.  The  case  of  Sandford  v.  Keech  which  has  been  cited 
as  tho  first  illustration  of  Ai'ticlo  21,  is  another  instance  of 
tlie  application  of  the  rule  now  imder  consideration. 

4.  An  agent  employed  for  the  sale  of  an  estate  cannot 
purchase  it  for  himself,  for  he  is  a  constructive  trustee  {h). 

5.  Trustees  cannot  lease  or  mortgage  the  trust  estate  to 
one  of  thernselves,  and  if  they  do  so  the  lessee  will  have  to 
account  for  the  profits  (l). 

6.  The  rule  as  to  selling  to  himself,  onl}'  applies  where 
the  express  or  constructive  trustee  is  in  the  nature  of  an 
executive  trustee,  for  where  he  is  the  mere  depository  of 
the  legal  estate  without  aiiy  duties,  he  maybe  a  pui'cliaser. 
Per  instance,  trustees  to  preserve  contingent  remainders  (?»), 

(A)    Wchb  V.  Harl  Shaffesbimj,  {I)  Ex  joarfc  Hughes,  6  V.  617; 

sup.  Rtlchieij  V.  Scicell,  1  M.  &  C.  8 ; 

(i)  Art.  67.  Francis  Y.Francis,  5  D.,  M.  &  Gr. 

Ij)  Vyse  \.  Foster,  L.  E.,  8  Ch.  108. 
335.  (m)  Sutton  v.  Jones,  15  V.  5S7; 

(Z-)  Ec  Boyle,  1  M.  &  G.  495.  Foolcy  v.  QiiiUcr,  4  Dr.  189. 
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or  persons  nominated  trustees  ttIio  have  disclaimed  («). 
But  one  who  was  originally  an  executive  trustee,  and  has 
hecome  a  mere  bare  trustee  by  perfoimance  of  the  trusts, 
would,  it  is  apprehended,  he  disc|uaHfied ;  for  he  would 
have  had  an  opportunity  of  becoming  acquainted  with  the 
property  and  its  value,  and  if  he  chose  to  conceal  that 
value  it  might  be  impossible  to  establish  it  against  him  (o). 

7.  In  reference  to  sales  by  the  cestuis  que  trust,  the 
transaction  was  upheld  where  a  cestui  que  trust  took 
the  whole  management  of  a  sale  upon  himself,  and  then 
agreed  to  sell  a  lot,  which  he  had  bought  in,  to  one  of  the 
trustees  for  sale  (  jj). 

8.  So  where  a  client  was  very  desirous  of  selling  pro- 
perty, and  after  vainly  endeavouring  to  do  so,  finally  sold 
it  to  Ms  solicitor  (who  was  of  course  a  constructive  trustee), 
and  it  Avas  proved  that  the  transaction  was  fair  and  the 
price  adequate,  and  indeed  more  than  could  have  been 
obtained  elsewhere  at  the  time,  and  the  client  quite  under- 
stood his  position,  it  was  held  that  such  a  sale  was  good 
and  binding,  although  it  lay  npon  the  solicitor,  to  prove 
that  it  was  unimpeachable  {q). 

9.  The  rule  as  to  the  extreme  fairness  to  be  observed  in 
purchasing  from  cestuis  c[uo  trust  does  not  apply  to  persons 
who  are  only  constructive  trustees  by  virtue  of  some  busi- 
ness contract  entered  into  with  the  so-called  cestuis  C[ue 
trust.  Thus,  mortgagees  can  freely  purchase  from  their 
mortgagors  (r),  partners  from  the  representatives  of  a 
deceased  partner  (s),  and  other  persons  bearing  similar 
relations  enjoy  a  similar  freedom;  for  though  contracting 
parties  may  by  a  metaphor  be  said  to  be  trustees  for  each 
other,  the  trust  is  strictly  limited  by  the  contract.     They 

(;/)  Staceu  v.  EJj^h,  1  M.  &  K.  573  ;    2  Jm-.,  N.  S.  865  ;    Gibson 

195.  V.   Jci/cs,   6    V.    278 ;    Johnson  v. 

ip)  Ex  parte  Bennett,  10  V.  381.  Fcscnmai/cr,  3  D.  &  J.   13;    Ed- 

[p)   Coles   V.    Trecothiclc,    9    V.  tcards  v.  Merric/c,  2  Ha.  60. 

234;  and   CIcirJ:  v.  Sicallc,  2  Ed.  (?■)  Knight  \.  3[ajoribanks,  3  M. 

134.  &  G-.  10. 

{q)  Spencer  v.    Tophatn,   22  B.  {s)  Chambers  \.  Hou-cU,  11  B.  6. 
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are  trustees  only  to  the  extent  of  their  obligation  to  per- 
form that  contract,  and  the  trust  is  limited  to  the  discharge 
of  that  obligation  {(). 

10.  AMiero  there  are  infant  cestuis  que  trust,  the  court 
will,  on  the  a2)plication  of  the  trustee,  all<jw  him  to  purchase, 
if  it  can  see  that,  under  the  circumstances,  it  is  clearly  for 
the  benefit  of  the  cestuis  que  trust,  but  not  otherwise  (?/). 


Art.  42. — Trustee  must  in  general  act  gratuitous! i/. 
A  tnisteo  hcas  no  right  to  charge  for  his  time  and 
trouble  {a)  except  in  the  following  cases: — 

a.  Where  the  settlement  provides  for  it  (/>). 

/3.  "Where  he  has,  at  the  time  of  accepting  the 
tinist,  expressly  stipulated  for  a  remuneration  (c-), 
and  the  cestuis  que  trust  have  freely  and  without 
unfair  pressiu'e  assented  to  such  stip illation  {d). 

y.  "\Vhere  the  trust  is  before  the  court,  and  the 
trustee  has,  before  accepting  the  trust,  expressly 
stipulated  for  such  remuneration  (r). 

J.  Where  one  who  is  not  an  express  trustee  has 
properly  traded  with  another's  money  under  cir- 
cumstances which  make  him  a  constructive  trustee 
of  the  profits  (./'). 

e.  Where  the  trust  property  is  in  the  West 
Indies,  and  it  is  the  custom  of  the  local  courts  to 
allow  remuneration  {g). 

Illust. — 1.  Thus  a  trustee  who  is  a  solicitor  will  not  be 
allowed  to  charge  for  his  time  and  trouble  or  for  his  pro- 
fessional attendance;  for,  as  was  somewhat  drily  said  bj* 
Lord  L}Tidhurst  in  New  v.  Jones  {h),  "a  trustee  placed  in 

{t)  See  per  Westbury,  L.  C,  1  B.  5-59. 

inijioxv.  6-'ye,  L.  R.,  oH.  L.  675;  (c)  lie    Sherwood,    3    B.    338; 

but  see  per  Jessel,  M.  R.,  Egmont  Douglas  v.  Archbiit,  2  D.  &  J.  148. 

V.  Smith,  L.  E,.,  6  Ch.  Div.  469.  0)  Ai/Ufe  v.  Murray/,  2  At.  58. 

{n)  Farmer  v.  Leane,  32  B.  327;  [e)  Barrett  v.  Hartley,  12  Jur., 

Campbell  v.  Walker,  5  V.  681.  N.  S.  426  ;  Moore  v.  Fraud,  3  M. 

{ayEohlnson  v.  Pett,  2  Lea.  Ca  &  C.  48. 

215.  (/)  Broicn  v.  Litton,  1  P.W.  140. 

(i)  lb.;  Webb  Y.  Earl  of  Shaftes-  {g)  Chaiubersy.Goldiri?i,9Y. 267. 

bury,  7  V.  480  ;   Willis  v.  Kibble,  (/»)  9  Jar.  Free.  338. 

U.T.  K 
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the  position  of  a  solicitor  might,  if  alloTved  to  perforin  the 
duties  of  a  solicitor  and  to  be  paid  for  them,  find  it  very 
often  proper  to  institute  and  carry  on  legal  proceedings 
^vhich  he  -would  not  do  if  he  Tvere  to  derive  no  emolu- 
ment from  them  himself,  and  if  he  were  to  employ  another 
person," 

2.  Nor  in  general  ■wiU  a  trustee,  whether  express  or 
constructive,  he  permitted  to  claim  a  salary  or  any  remu- 
neration for  managing  a  trade  or  business  («). 

3.  But  this  does  not  apply  to  one  who  rightfully  becomes 
possessed  of  another's  money  and  rightfully  trades  with 
it;  for  he  will  be  entitled  to  a  reasonable  remuneration, 
although  he  is  of  course  a  constructive  trustee  of  the  pro- 
fits of  the  trade  (A;).  For  instance,  in  Broicn  v.  Litton  (J) 
the  plaintiff's  testator  was  the  captain  of  a  ship,  who  being 
on  a  voyage,  had  800  dollars  wliich  he  intended  to  invest 
in  trade.  The  captain  died,  and  the  defendant,  who  was 
the  mate  of  the  ship,  becoming  captain  in  his  place,  took 
possession  of  these  800  dollars,  and  by  judiciously  trading 
with  them  made  considerable  profits.  Upon  a  bill  being 
filed  against  liim  for  an  account,  the  Lord  Keeper  Har- 
court  said:  "He  ought  clearly  to  account  for  the  profits 
made  of  the  money;  the  primary  intention  in  carrying 
abroad  this  money,  was  to  invest  it  in  trade,  and  not  to 
return  with  it  home  again,  and  therefore  the  defendant 
having  observed  the  intent  of  the  testator  in  trading 
therewith,  and  having  taken  such  a  prudent  care  in  the 
management  of  it  as  (it  may  be  presumed)  he  would  have 
taken  of  his  own  money,  the  defendant  would  not  have 
been  liable  for  any  loss  that  might  have  happened,  and  to 
recompense  him  for  his  care  in  trading  with  it,  the  master 
shallNeettle  a  proper  salary  for  the  pains  and  trouble  he 
has  been  at  in  the  management  thereof." 

(i)  Stocken  v.  Daivcs,  G  B.  371;  284  ;  Wcdderburn  v.  TFeddcrburn, 
Burdon  \.  Bunion,  1  V.  &  B.  170.       22  B.  84. 

{k)  Brown  v.  De   Tastet,  Jac.  {I)  1  P.  W.  140. 
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SUB-DIVISION  lY. 
The  Powers  and  Authority  of  a  Trustee. 


Art.  43. — General  Authoritij  of  a  Trustee. 

In  addition  to  the  power  and  authority  expressly 
given  to  him  by  the  settlement,  and  subject  to  any 
restrictions  contained  therein,  a  trustee  may,  with- 
out application  to  the  court,  do  such  acts  as  the 
court  would  sanction  if  applied  to  {a).  No  rule 
can  be  laid  down  as  to  what  acts  the  court  will 
sanction,  as  that  must  depend  upon  the  particular 
circumstances  of  each  case;  but  in  general  the  court 
will  sanction — 

ac.  Acts  which  are  reasonable  and  proper  for  the 

realization,  protection,  or  benefit  of  the  trust 

X^roperty  {h) ;  and 
/3.  Acts  which  are  reasonable  and  proper  for  the 

protection,  safety,  support,  or  reputation  of 

a  cestui  que  trust  who  is  incapable  of  taking 

care  of  himself  or  herself  {c)  : 
Provided,  that  such  acts  do  not  benefit  one  cestui 
que  trust  at  the  expense  of  another  or  others  {d),  and 
do  not  interfere  with  any  legal  beneficial  interest. 

Illust. — 1.  Thus,  in  Wardx.  Ward  (e),  where,  by  theun- 
mediato  realization  of  the  trust  property,  the  trustee  would 
have  ruined  one  cestui  que  trust  from  whom  a  large  debt 

{a)  Lee  V.  Broicn,   4  V.   369  ;  CotJiam   v.  West,    1    B.   381 ;  Ex 

Imvoodv.  Tinjne,  2  Ed.  153;  Sea-  parte  Green,  1  J.  &  W.  253;  Re 

gram  \.  Kmght,  L.  R.,  2  Ch.  630.  Hauorth,  L.  R.,   8  Ch.  415  ;  De 

ib)    Ward  V.  Ward,  2  H.  L.  C.  Witte  v.  FaVm,  L.  R.,  14  Eq.  251 ; 

784;  Waldo  v.  Waldo,  7  Sim.  261;  Sicmnock  v.  De  Crispe,  Free.  78. 

Bright  V.  Korth,  2 'Ph.  220;  Jjoiccs  {d)  Seagram   v.    Knight,    sup.; 

V.  £.  L.  Water  Co.,  Jac.  324.  Lee  v.  Broicn,  sup.;   Wood  v.  Pat- 

{c)  Sisson  v.   Shaw,   9  V.  288;  teson,  10  B.  544. 

Maberhj  v.  Tiirton,    14  V.   499;  {e)  Supra. 

K   2 
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was  due  to  the  trust  estate,  and  would  liave  very  seriously 
prejudiced  others,  and  instead  of  doing  so,  the  trustee  made 
an  arrangement  with  the  debtor  for  payment  of  the  monej- 
by  instalments,  it  was  held,  that  he  was  justified  in  having 
taken  that  course,  because  he  had  exercised  a  sound'discre- 
tiou,  and  such  as  the  court  would  have  approved  of. 

2.  So,  again,  as  was  said  by  Lord  Cottenham  in  Bright 
V.  North  {/),  every  trustee  is  entitled  to  be  allowed  the 
reasonable  and  proper  expenses  incurred  in  protecting  pro- 
perty committed  to  his  care.  But  if  they  have  a  right  to 
protect  property  from  immediate  and  direct  injury,  they 
must  have  the  same  right  where  the  injury  threatened  is 
indirect  but  probable ;  and,  therefore,  his  lordship  allowed 
the  trustees  (who  were,  in  that  instance,  trustees  of  public 
works)  the  expenses  of  opposing  a  bill  in  parliament  which 
would  have  been  prejudicial  to  those  works  if  passed. 

3.  So,  again,  in  cases  where  the  coTui:  would,  if  applied 
to,  authorize  the  cutting  down  of  timber  which  has  arrived 
at  maturity,  and  which  would  only  degenerate  if  allowed  to 
stand  ;  or  where  it  is  necessary  to  cut  it  for  the  purpose  of 
thinning  it,  the  trustee  may  fell  it  on  his  own  authority  (ff). 

4.  On  the  same  principle,  a  trustee  who  has  the  manage- 
ment of  property,  may  grant  a  reasonable  agricultural 
lease  (A),  unless  expressly  or  impliedly  (/)  restrained  from 
doing  so  by  the  settlement ;  but  he  may  not  grant  a  mining 
lease,  for  that  would  benefit  the  tenant  for  life  at  the  ex- 
pense of  the  reversioner  (A-). 

5.  On  the  other  hand,  trustees  must  not  do  acts,  however 
beneficial  they  may  possibly  be  to  the  property,  if  they  are 
in  their  nature  unreasonable  and  problematical.  For  in- 
stance, they  ought  not  to  make  merely  ornamental  improve- 

(/)  2  Ph.  220.  V.  560. 

(^)  TFaldo  V.  TTaldo,  7  Sim.  261.  (i)  Gratis  v.  Jackson,  8  Sim.  217; 

See  Seaffram  v.  Enight,  sup.  and  see  Jlichells  v.  Corbet t,  3i  B. 

(A)  Kai/Ior  v.  Arnitt,  1  E,.  &  M.  376. 
.501;  Bowes  v.  E.  L.  Water  Co.,  (/.)  JTood  y.  Patieson,  10  B.  oU. 

Jac.  324;  Att.-Gen.  v.  Oiven,  10 
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ments  (I),  nor  take  down  a  niansion-liouse  for  the  purpose  of 
rebuilding  a  better  one  {m),  nor  build  a  villa  for  the  mere 
improvement  of  the  estate  («).  If,  however,  they  are,  by 
the  settlement,  expressly  given  a  power  "  generally  to 
superintend  the  management  of  the  estate,"  it  would  seem 
that  their  powers  of  management  are  almost  unlimited,  so 
long  as  they  are  exercised  bona  fide  (o). 

G.  With  regard  to  acts  for  the  benefit  of  the  C3stuis  que 
trust,  a  familiar  instance  occurs  in  the  case  of  trusts  of  per- 
sonalty for  mai-ried  women,  where,  if  the  trustee  paid  over 
the  fund  to  the  husband,  the  wife  would  probably  get  no 
benefit  fi-om  it.  In  such  cases,  the  trustee  is  justified,  if  he 
thinks  fit,  in  refusing  to  pay  the  money  to  the  husband, 
and  in  paying  it  into  court  instead,  so  that  the  wife  may 
have  every  facility  for  enforcing  her  equity  to  a  settle- 
ment (p). 

7.  So  trustees  might  always  allow,  by  way  of  main- 
tsnance,  a  competent  part  of  the  income  of  property  to  the 
father  of  an  infant  cestui  que  trust  {q),  where  the  father 
could  not  support  it  according  to  its  position  (r)  ;  and,  if  an 
orphan,  to  the  mother  («),  or  stepfather  (t),  whether  they 
could  do  so  or  not.  And  a  trustee  mat/  under  special  cii'- 
cumstances,  as  for  instance,  where  the  capital  is  consider- 
ably under  a  thousand  pounds  (?<),  allow  maintenance  out 

(/)  Bridge  v.  Brown,  2  Y.  &  C.  Cot?.ain  v.  TTisf,  1  B.  381. 

181.  (>•)  Maintenance  has   been  al- 

(/)/)  Bleazard  v.  Whalk'y,  2  Eq.  lowed  to  a  father  with  an  income 

Rep.  1093.  of  6,000/.  a  year,  Jervoisey.  Silk, 

[ii)  Vijse  V.  Foster,  L.  R.,  8  Ch.  1  G.  Coop.  52. 

309.  (*)  Bouglas  v.  Andrexrs,   12  B. 

(o)  BoiL-es  V.   B.   Strathmore,    S  310. 

Jur.  92  ;  and  see  also  as  to  powers  [t)  Lew.  492,  commenting  on 

of  buildang,  &c.,  Re  Leslie,  L.  R.,  BiUingsleij  v.  Crifc/utt,  1  B.  0.  C. 

2  Ch.  Div.  185;  and  consider  prin-  268,  as  affected  by  4  i  5  Will.  4, 

ci'ple  m.Gis!mrneY.  Gisborne,lj. a.,  c.  76,  s.  57. 

2  Ap.  Ca.  300.  («)  Barlow  v.  Grant,  1  Ver.  255 ; 

{]})  AVat.  360;  Be  Swan,  2  H.  Bx  parte  Green,  1  J.  &  W.  253; 

&  M.   34;  Be  Bendyshe,   3  Jm-.,  Be  Howarth,   L.  R.,  8  Ch.  415; 

N.  S.  727.  J>e  Wittc  v.  Balin,  L.  R.,  14  Eq. 

{q)  Sisson  V.  Shaw,   9  V.  2SS ;  251. 
MaOerhj   v.    Turton,    14   V.  499; 
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of  the  capital ;  but  a  trustee  would  not  be  wise  to  take  upon 
himself  the  responsibility  of  breaking  into  the  capital  (r). 

8.  Upon  tlie  same  principle,  a  trustee  may  apply  part  of 
an  infant's  capital  for  its  advancement  in  the  world  {w). 

9.  But  where,  by  making-  an  advancement,  the  trustee 
would  injure  the  contingent  rights  of  another  cestui  que 
trust,  he  will  do  it  at  his  peril  as  against  such  other  (a':). 
For  instance,  where  100/.  was  bequeathed,  upon  trust  to 
apply  the  income  towards  the  maintenance  and  education 
of  A.  during  his  minority,  and  upon  trust  to  pay  the  corpus 
to  him  on  attaining  twenty-one,  but  in  case  of  his  dying 
before  that  age,  upon  trust  for  X.,  it  was  held  that,  as 
against  X.,  the  trustees  had  no  authority  to  advance  part 
of  the  capital  to  A.,  who  died  before  attaining  his  ma- 
jority (y). 

10.  On  the  principle  that  the  court  in  general  cannot 
interfere  with  legal  interests,  it  is  apprehended  that  a 
trustee  for  another  for  life  only  (the  trustee  merely  taking 
an  estate  ^jer  auti-e  vie)  would  not  be  justified,  without  the 
consent  of  the  le(/al  remainderman,  in  cutting  timber  which 
had  arrived  at  maturity  (as  in  Illustration  3),  inasmuch 
as,  not  being  the  trustee  for  the  remainderman,  he  coidd 
not  do  acts  for  the  benefit  of  the  estate  generally  which 
would  be  in  derogation  of  the  latter's  legal  rights  {z) ;  nor 
could  he  invest  the  proceeds  so  as  to  equitably  arrange  the 
benefit  between  the  tenant  for  life  and  the  remainderman. 

(r)  See  Wallcer  v.  WcthcrcU,   6  touauco   to   infants  contingently 

V.  2o5.  cutitled,  Be  Cotton,  L.  R.,    1   Ch. 

(«■)   StcinnocJc  v.    Crispc,    Free.  Div.    232,    in   cases  -n-here   upon 

78;  Boyd  v.  Boyd,  L.  R.,  4  Eq.,  thcii- shares  becoming  vested  they 

305  ;     Bopcr-  Curzon     v.     Bojicr-  would  be  entitled  to  past  income, 

Curzo)!,  L.  R.,  11  Eq.  452.  Be  George,  L.  R.,  5  Ch.  Div.  837. 

[x)    IVorthbigton  v.  McCrcar,  23  (//)  Lee  v.  Broicn,  4  V.  362. 

B.  81;  Be  Breed,   L.   R.,    1   Ch.  (;)  See  and  consider -S'ewyrrtjw  v. 

Div.  22G;  but  under  power  con-  Kmijht,  L.  R.,   2  Ch.   630,    and 

fciTed  by  Trustees  and  Mortgagees  compare  with  Waldo  v.  Waldo,  7 

Act,  1860,  tiiistces  of  settlements  Sim.  261,  and  Gent  v.  Harrison^ 

dated  since  then  may  allow  main-  John.  517. 
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Art.  44. — Imj^Ued  Powers  of  Trustees  under  recent 
Settlements. 

The  trustees  of  every  settlement  executed  since  the 
28th  August,  1860,  can  exercise  the  powers  set 
out  in  Lord  Cranworth's  Act  in  relation  to  the 
conduct  of  sales  and  exchanges  of  real  estate,  the 
conveyance  thereof  to  the  purchaser,  and  the  invest- 
ment of  the  purchase-money,  and  also  in  relation 
to  the  renewal  of  renewable  leaseholds,  the  raising 
of  money  for  the  purposes  of  the  settlement,  the 
maintenance  of  infant  cestuis  que  trust,  and  the 
accumulation  of  the  income :  Provided,  that  the 
settlement  does  not  expressly  negative  the  exercise 
of  such  powers  {a). 

Obs. — The  reader  must  not  assxmio  that  trustees  of  settle- 
ments prior  to  August,  1860,  had  not  any  of  these  powers, 
for,  ill  point  of  fact,  as  we  have  seen,  trustees  possessed  most 
of  them.  But  the  act  has  defined,  and  put  into  a  concrete 
form,  powers  which  were  formerly  exercisable  by  trustees 
with  more  or  less  risk,  inasmuch  as  their  exercise  was  not 
so  much  a  matter  of  absolute  discretion,  as  a  cj^uestion  of 
what  was,  under  the  circumstances,  such  an  act  as  woxdd 
meet  with  the  approval  of  the  court.  Some  of  the  powers 
are  however  quite  new,  such  as  the  power  to  give  valid 
receipts  for  purchase-money. 


Art.  45. — Delegation  of  the  Powers  of  a  Trustee. 

A  power  involving  the  exercise  of  special  personal 
discretion  or  confidence,  can  only  be  validly  exe- 
cuted by  the  persons  nominated  for  that  purpose, 
except  in  cases  of   absolute  necessity  {Jj) ;    but   a 

{a)  Trustees  and  Mortgagees'       23  &  24  Vict.  c.  145. 
Act,  18G0  (Lord Cranworth's Act),  {h)  Stuart \. Norton,  9W.E.  320. 


136  ADMI>'ISTEATIOX    OF   A   TKL'ST. 

power  to  do  a  merely  ministerial  act,  and  involving 
no  personal  discretion,  may  Tdc  delegated  {b). 

Illust. — 1.  Thus,  a  power  of  leasing  cannot  he  dele- 
gated, for  in  its  exercise  much  judgment  is  required.  The 
fitness  and  responsibility  of  the  lessee,  the  adequacy  of  the 
rent,  the  length  of  the  term  to  be  granted,  and  the  nature 
of  the  covenants,  stii^ulations  and  conditions  -which  the 
lease  should  contain,  are  matters  requiring  knowledge  and 
prudence  (c). 

2.  But  a  trustee  may  appoint  an  attorney  merely  to  pass  the 
legal  estate,  as  such  an  act  involves  no  discretion  (<-/).  And 
where  trustees  had  power  to  elect  a  clergj-man,  it  was  held 
that  they  could  not  appoint  proxies  io  vote  ;  but  when  the 
choice  was  once  made,  they  could  appoint  proxies  for  the 
pxu'pose  of  signing  the  formal  presentation  (e). 

3.  A  power  to  give  valid  receipts  and  discharges  is  a 
power  involving  confidence,  and  a  receipt  given  by  an 
agent  or  proxy  (even  though  he  be  a  co-trustee)  will  be 
invalid  (/). 

4.  The  ride  as  to  the  impossibility  of  delegating  discre- 
tionary or  confidential  powers  is  so  stringent,  that  where  a 
settlement  contains  no  power  to  appoint  new  trustees  tcith 
similar  powers  to  those  conferred  on  the  trustees  appointed 
by  the  settlor,  it  is  not  even  competent  for  the  court  to 
confer  such  powers  upon  new  trustees,  save  only  where  the 
power  is  so  intericoven  tcith  the  trust  itself,  that  there  can 
be  no  execution  of  the  trust  icithout  the  exercise  of  the  power, 
in  which  case  the  power  must  of  necessity  be  exercised  by 
the  new  trustees  (y). 

5.  Thus,  where  there  are  trustees  for  sale,  with  a  power 
to  give  valid  discharges  for  the  purchase-money,  and  it 

{b)  Sug.    Povr.    179;    Far-svell,  (r)  Att. -Gen.  \.  Scott, lY.  Ben. 

Pow.  358,  360.  413. 

[c)  Mohson  V.  Flight,  4  D.,  J.  &  {/)  Creice  v.  Dicken,  4  V.  97. 

S.  614.  (y)  Lew.  412. 

{d)  FarweU,  Pow.  361. 
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becomes  necessary  to  appoint  nevr  trustees,  the  po^wer  is 
properly  exercisable  by  them ;  for  without  the  power  they 
could  not  sell  the  property,  and  the  settlor's  intentions 
would  be  frustrated.  They  therefore  take  the  power  of 
necessity  (/). 

6.  On  the  other  hand,  a  power  of  distribution  of  the  trust 
projicrty  among  a  class,  in  such  proportions  as  the  trustee 
should  deem  proper,  could  not,  in  the  absence  of  express 
directions  to  that  effect,  be  executed  by  a  new  trustee. 


Art.  46. — Sitspension  of  Trustees'  Poircrs  hij  Suit. 

Wliere  a  suit  has  been  commenced  for  the  execution 
of  the  trust,  and  a  decree   has   been  made,  the 
trustees  have  no  authority  to  exercise  their  powers, 
except  with  the  sanction  of  the  court  {a)  ;  but  such 
a  suit  does  not  take  away  the  h'g((]  pourrs  of  an 
executor^  so  as  to  invalidate  the  title  of  persons 
claiming  under  a  disposition  made  by  him  in  exer- 
cise of  those  powers,  where  no  injunction  has  been 
granted,  and  no  receiver  appointed,  and  the  alienee 
has  no  notice  of  any  actual  breach  of  trust  {h)  ;  nor 
does  a  decree  absolve  a  trustee  from  the  perform- 
ance of  his  f/^^^'/^s  (c).  ,       -,;>cvvi/n      i'li' 
Illust. — 1.  Thus  a  trustee  cannot  prosecute  or  defend 
legal  proceedings  (f/),  nor  execute  a  power  of  sale  (e),  nor 
make  repairs  (y),  nor  invest  (^),  nor  exercise  any  other 
X)Ower,  after  a  decree  in  an  administration  suit,  without 
appljdng  to  the  court  to  sanction  his  doing  so. 

2.  In  Berry  v.  Gibbous  {h),  on  the  other  hand,  a  decree 

(i)  Ih.  ;    Drayson  v.  PococJc,    4  Ch.  747. 
Sim.  283;  Byam  v.  Byam,  19  B.  (c)   Gamer  y.  Moore,  3  Dr.  277. 

58 ;  Bartkij  v.  Bartlei/,  3  Dr.  385 ;  {d)  Jones  v.  Fowel/,  4  B.  96. 

Lord  V.  Biain,  2  Y.  &  C.  98.  (t)    IFaiker  v.  Smalhcood,  Amb. 

[a)  Mitchehon  v.  Piper,  8  Sim.  676. 

64;  Shetccn  v.  Vandcrhorst,  2  E..  (/)  Mitchehon  v.  Piper,  sup. 

&  M.  75;  Minors  v.  Battison,   L.  {q)  Bethell  v.  Abraham,  L.  K., 

K,  1  Ap.  Cas.  428.  17  Eq.  24. 

[b)  Berry  v.  Gibbons,   L.  R.,  8  {h)   Sujira. 
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had  been  made  in  a  creditors'  suit,  for  the  administration 
of  tlie  personal  estate  of  a  testator,  but  no  receiver  had 
been  ajDpointed,  nor  any  injunction  granted  to  restrain  the 
executrix  from  dealing  with  the  assets.  More  than  t"vro 
yeai's  after  the  decree,  the  executrix,  who  was  also  the  sole 
legatee,  opened  an  account  with  a  bank  as  such  executrix. 
The  account  becoming  overdrawn,  she  deposited  with  the 
bank  a  picture,  belonging  to  the  testator's  estate,  by  way 
of  security.  It  was  contended,  that  although  the  bank  had 
no  notice  of  the  suit,  yet  that  it  being  a  lis  pendens,  they 
ought  to  have  searched  the  register.  But  Lord  Justice 
James  said :  "In  my  opinion,  the  executrix  had  the  legal 
right  to  make  such  a  deposit.  In  order  to  deprive  them 
(the  bank)  of  the  benefit  of  it,  there  must  be  evidence  to 
show  that  they  had  notice  of  there  being  some  breach  of 
ti-ust  in  the  transaction.  Now  it  appears  to  me  that  the 
bankers  did  nothing  but  what  was  in  the  usual  course  of 
business,  and  that  there  is  nothing  to  fix  them  with  any 
notice  of  a  breach  of  trust.  The  doctrine  of  lis  pendens 
has  no  bearing  on  the  case;  for  a  mere  administration 
decree,  no  receiver  having  been  appointed,  nor  any  injunc- 
tion granted  to  prevent  the  executrix  from  dealing  with 
the  assets,  would  not  take  away  her  legal  powers  so  as  to 
invalidate  the  title  of  persons  claiming  under  a  disposition 
made  by  her  in  exercise  of  those  powers." 
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SUB-DrV'ISION  Y. 
The  Authority  of  the  Cestuis  que  trust. 


Art.  47. — TJic  Atdhority  of  the  Cestui  que  trust  in  a 
Simple  Trust. 

The  cestui  quo  trust  in  a  simple  trust  is  entitled  to 
have  the  le^al  estate  vested  in  him  or  his  as- 
signee (r/).  ""         '" 

Art.  48. — The  Authority/  of  One  of  several  Cestuis  que 
trust  jxirtiall//  interested  in  a  Sjxeial  Trust. 

The  authority  of  one  of  several  cestuis  que  trust  in  a 
special  trust,  who  is  only  partially  and  not  abso- 
lutely entitled  to  the  trust  property,  in  general 
depends  upon  the  terms  of  the  trust  as  construed 
by  the  comi; ;  but  if  sui  jmis,  the  cestui  quo  tiTist 
cannot  be  restrained  li-6m  "assigning  his  or  her 
int?rest,"save"only  in  the  case  of  a  married  woman, 
wEo  may  by  aj^t  words  in  the  settlement  be  re- 
strained from  doing  so  during  her  coverture,  but 
not  afterwards  (A), 

Illust. — 1.  In  lldd  V.  Lister  (c),  real  and  personal  pro- 
perty was  devised  and  bequeathed  to  trustees,  upon  trust  to 
pay  debts  and  funeral  expenses,  to  keep  the  buildings  on 
the  real  estate  insured,  to  satisfy  the  premiums  upon  certain 
policies  effected  on  the  lives  of  the  testator's  sons,  to  allow 
each  of  his  sons  an  annuity,  and,  subject  thereto,  in  trust 
for  his  daughter  for  life,  with  divers  remainders  over. 
The  personal  estate  sufficed  to  pay  all  but  the  insurance 
premiums,  and  the  daughter,  who  was  a  feme  covert,  filed 

(ff)  Smith  V.    Whedcr,   1  Mod.  409;  Sorlock  y.  JIorIocl;2I>.,M. 

17;  Broun   v.   I£ou;  Barn.   354;  &  G-.  644;   Tiintt   v.  Armstroi/f/, 

Aft. -Gen.  v.   Gore,  id.  150;  A'ai/c  4  M.  k  C.  392;  lie  Gaffee,  1  IT.  & 

V.  Fou-ell,  1  V.  408.  G.   547 ;    Buttanshaw  v.  Marten, 

(b)  I'l/bas  V.  SniitJi,  3  B.  C.  C.  Johns.  S9. 
340,  n. ;  Be  Ellis,  L.  E.,  17  Eq.,  [c)  5  Mad.  429. 
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a  bill  praying  to  be  let  into  possession,  upon  securing-  the 
amount  of  the  premiums  of  the  policies.  I3ut  Sir  John 
Leach  refused  her  request,  on  the  ground  that  the  testator 
had  jDlaced  the  direction  of  the  property  in  the  hands  of 
the  trustees,  which  was  for  the  advantage  of  those  who 
were  to  take  in  succession,  and  that  a  court  of  equity  ought 
not  to  disappoint  the  testator's  intention  by  delivering  over 
the  possession  to  the  tenant  for  life,  unprotected  against 
her  natural  tendency  to  favour  herself  at  the  exjoense  of 
those  in  remainder.  "There  may  be  cases  in  which  it  is 
plain,  from  the  expressions  in  the  will,  that  the  testator  did 
not  intend  the  property  should  remain  under  the  personal 
management  of  the  trustees  :  there  may  be  eases  in  which 
it  is  plain  from  the  nature  of  the  property  that  the  testator 
could  not  mean  to  exclude  the  cestui  que  trust  for  life  from 
the  personal  possession  of  the  property ;  as  in  the  case  of 
a  family  residence.  There  may  be  very  special  cases  in 
which  the  com-t  would  deliver  the  possession  of  the  pro- 
perty to  the  cestui  que  trust  for  life,  although  the  testator's 
intention  appeared  to  be  that  it  should  remain  with  the 
trustees;  as  where  the  personal  occupation  of  the  trust 
property  is  beneficial  to  the  cestui  que  trust,  in  Avhich  case 
the  court,  by  taking  means  to  secure  the  due  protection  of 
those  in  remainder,  would,  iu  substance,  be  performing  the 
trust  according  to  the  intention  of  the  testator." 

2.  The  interest  of  a  cestui  que  trust  (save  only  in  the 
case  of  a  married  woman  during  her  coverture)  cannot 
be  made  inalienable  (r/ ),  except  by  means  of  a  shifting 
clause  giving  it  over,  or  practically  giving  it  over,  to  some 
other  person  upon  alienation  (e) ;  iu  which  case,  the  real 
interest  of  the  cestui  que  trust  is  merely  contingent.  The 
contingency  upon  which  it   ceases   being  an   attempt  at 

(d)  Snowdon   v.  Bahx,   6   Sim.  {i)  See   Oldham  v.  Oldham,  L. 

524  ;  Green  v.  Spicer,  1  K.  &  M.  R.,  3  Eq.  404  ;  Blllson  v.  Crf.ft.'<, 
395;  Brandon  v.  Jiobinso>i,  18  V.  L.  R.,  15  Eq.  314;  lie  Ai//irui, 
429  ;  Hood  v.  Oglander,  34  B.  513.       L.  R.,  16  Eq.  585  ;  Ex  parte  Eyn- 

ton,  L.  R.,  7  Ch.  Div.  145. 
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alienation,  it  follows  tliat  he  has  nothing  to  alien.  But 
where  ho  has  an  interest,  and  there  is  a  more  restraint 
on  alienation,  without  any  new  trust  being  raised  hy  an 
attempt  at  alienation,  the  restraint  is  wholly  nugator}-. 
For  instance,  a  trust  to  ajiply  income  for  another's  mainte- 
nance entitles  him  to  have  the  income  paid  to  him  or  to 
his  alienee;  for  no  one  in  remainder  is  injured  by  it  {f). 

3.  Even  where  a  married  woman  who  is  tenant  in  tail 
for  her  separate  use  is  restrained  from  anticipation,  she  can 
bar  the  entail  and  turn  her  estate  into  a  fee  simple  ;  for 
she  does  not  thereby  anticipate  her  interest,  but  only 
enlarges  it.  As  was  said  by  Sir  G.  Jessel,  M.  E.,  in  Cooper 
V.  Macdonald{g),  "What  is  tlie  meaning  of  the  fetter? 
The  meaning  is  exactly  that  which  was  expressed  by  the 
old  common  form  of  conve3-ancers,  '  so  as  in  nowise  to 
deprive  herself  of  the  benefit  thereof  by  way  of  anticipa- 
tion.' The  meaning  was  to  give  the  actual  enjoyment  to 
the  married  woman  for  her  own  benefit,  not  for  the  benefit 
of  anybody  else ;  and  it  is  absurd,  it  appears  to  me,  to 
extend  svich  an  equitable  pro\'ision  as  this,  so  as  to  prevent 
a  married  woman  enlarging  the  estate  tail  into  an  estate 
in  fee  simple  for  her  own  benefit.  That  is  not  an  aliena- 
tion so  as  to  deprive  herseK  of  an}i:hing.  .  .  .  Why  should 
I  construe  that  clause  against  anticipation — which  was  in- 
vented by  a  Lord  Chancellor  for  the  benefit  of  a  married 
woman — to  her  damage  and  injury?" 


Art.  49. — The  AutJwritu  of  the  Ccsfuis  que  trust  coUec- 
tivcly  in  a  sjjecial  Trust. 

If  there  is  only  one  cestui  que  trust,  or  several 
cestuis  que  trust  all  of  one  mind,  and  he  or  they 
are  sui  juris,  the  specific  performance  of  the  trust 
may  be  arrested,  and  the  trust  modified,  or  tui'ned 

(  f)   Youngkushand  v.  Gishorne,  {g)  L.  R.,  7  Ch.  Div.  292. 

1  Coll.  400. 
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into  a  simple  tnist ;  for  the  cestuis  que  trust  are 
in  equity  the  absolute  owners  (a),  save  only  in  the 
case  of  a  married  woman  restrained  from  anticipa- 
tion, who  is  during  her  covertui'e  incapable  of  deal- 
ing with  her  interest  {h) . 

Illust. — 1.  Thus  where  a  testator  gave  his  residuaiy 
personal  estate  to  J.  J.,  an  infant,  and  directed  his  executors 
to  place  it  out  at  interest  to  accumulate,  and  to  pay  the 
principal  to  the  infant  on  his  attaining  twenty-four,  and 
in  the  meantime  to  allow  60/.  a  jeav  for  his  maintenance, 
and  the  testator  gave  the  residue  over  on  the  infant's 
djdng  under  twenty-one;  the  court  held  that  the  residue 
was  absolutely  given  to  the  infant  on  his  attaining  twenty- 
one,  and  that,  therefore,  he  was  entitled  to  have  the  residue 
and  accimiulations  at  once  transferred  to  him  (c). 

2.  And  so  in  Magrath  v.  Morehead{d),  the  settlor  by  his 
will  directed  his  property  to  be  divided  into  nine  shares, 
and  gave  one  and  a  half  share  to  each  of  his  two  daughters, 
"to  be  settled  on  themselves  at  their  marriage."  The 
two  daughters  having  attained  twenty-one,  and  being  un- 
married, it  was  held  that  they  were  entitled  to  their  shares 
absolutely. 

3.  In  Gosli7ig  v.  Gosling  (e),  a  testator  by  codicil,  after 
devising  an  estate  in  Surrey  to  his  trustees,  uj)ou  trust  for 
certain  persons,  concluded  as  follows  :  *'  It  is  my  particidar 
desu'e,  that  no  one  shall  be  put  in  possession  of  my  estate, 
or  shall  enjoy  the  rent,  dividends  and  profits  of  any  part 
thereof,  or  of  any  property  left  by  my  will  or  codicil,  imtil 
he  shall  attain  the  age  of  twenty-five  years;  and  in  the 
meantime  the  rents,  dividends,  and  profits  to  accumulate." 
A  devisee  claimed  to  have  the  estate  transferred  to  him 
before  attaining  twenty-five,  and  Yice-Chancellor  Page 
Wood  said :  "  The  principle  of  this  court  has  always  been 

{a)  Le-w.   569,   and    see  cases  Art.  48,  n.  (b). 

quoted  as  examples.  (c)  Jossdijn  v.  Jossehjn,  9  Sim.  63. 

{b)  Staiiley  v.  Stanley,  L.  E.,  7  {d)  L.  E.,  12  Eq.  491. 

Ch.  Div.  589 ;  and  cases  cited  sup.  (e)  Johns.  265. 
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to  recognize  tlio  right  of  all  persons  "vrho  attain  tlio  age  of 
twenty-one  to  enter  upon  the  absolute  use  and  enjojanent 
of  the  property  given  to  them  by  a  will,  notwithstanding 
any  directions  by  the  testator  to  the  effect  that  they  are 
not  to  enjoy  it  until  a  later  age,  unless,  dui-ing  the  interval, 
the  property  is  given  for  the  benefit  of  another-  If  the 
pYoperty  is  once  theirs,  it  is  useless  for  the  testator  to 
attempt  to  impose  any  fetter  upon  their  enjoyment  of  it 
in  full,  so  soon  as  they  attain  twenty-one.  And  upon  that 
principle,  unless  there  is  in  the  will,  or  in  some  codicil  to 
it,  a  clear  indication  of  an  intention  on  the  part  of  the 
testator,  not  only  that  his  devisees  are  not  to  have  the  en- 
jojTuent  of  the  property  he  has  devised  to  them,  until  they 
attain  twenty-five,  but  that  some  other  person  is  to  have 
that  enjoyment,  or  unless  the  property  is  so  clearly  taken 
away  from  the  devisees  up  to  the  time  of  their  attaining 
twenty-five,  as  to  induce  the  court  to  hold  that,  as  to  the 
pre\^ous  rents  and  profits,  there  has  been  an  intestacy,  the 
court  does  not  hesitate  to  strike  out  of  the  will  any  direction 
that  the  devisees  shall  not  enjoy  it  in  full  imtil  they  attain 
the  age  of  twenty-five  years."  The  learned  Yice-Chancellor 
therefore  allowed  the  plaintiff's  claim. 

4.  Again,  in  Re  Broicn  (/)  there  was  a  bequest  of  consols 
in  trust  to  purchase  a  life  annuity  for  a  lady,  to  be  held 
for  her  separate  use  without  x^ower  of  anticipation ;  and  in 
case  of  her  illness  or  incapacity,  the  testator  gave  the 
trustees  a  discretionary  power  as  to  the  apphcation  of  the 
annuity  for  her  maintenance.  The  legatee  being  unmarried, 
and  the  restraint  on  anticipation  being  therefore  nugatory, 
it  was  held  that  she  was  entitled  to  a  transfer  of  the 
consols  {g). 

5.  A  similar  result  follows  where  the  legatee,  restrained 

(/)  27  B.  324.  V.  Fuller,   26   B.   99  ;    Bartoji  v. 

{g)  See   also    Tullett   v.  Arm-  Briscoe,  Jac.    603  ;    Re    Gaffce,   1 

strong,  4  M.  &  G.  377;    Buttan-  M.  &  G.  547  ;    B.G  Linyee,  23  B. 

sJiaw Y.Martin, 3 o\ms.9>'i);  Wright  241, 
V.  Wright,  2  J.  &  H.  655  ;    Cooho 
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from  anticipating,  becomes  discovert  afterwards  (h),  or  is 
divorced,  or  about  to  be  divorced  (/),  or  has  a  protection 
order  tinder  20  &  21  Yict.  c.  85  (Ic),  and  a  fortiori  where 
she  is  judicially  separated  by  a  magistrate's  order  under 
41  Vict.  c.  19,  s.  4. 

6.  So  where  a  testatrix  gave  a  sum  of  20,000/.  stock,  to 
be  laid  out  by  the  trustees  of  her  will  in  the  purchase  of  a 
government  annuity,  in  the  name  and  for  the  benefit  of  her 
godson  for  the  term  of  his  natural  life,  and  directed  that 
the  annuitant  shoidd  not  be  entitled  to  have  the  value  of 
his  annuity  in  lieu  thereof,  and  that  if  he  should  sell  it,  it 
should  cease,  and  form  part  of  her  residuary  estate,  it  was 
held  that  the  annuitant  was  absolutely  entitled  to  the 
annuity,  and  that  he  could  make  a  good  title  to  it  to  a 
pui'chaser  (/). 

7.  On  similar  principles,  where  an  estate  is  directed  to 
be  sold  and  the  proceeds  to  be  di-\dded  amongst  several 
persons,  no  one  singly  can  elect  that  his  own  share  shall 
not  be  disposed  of,  but  shaU  remain  realty  (w);  for  the 
other  undivided  shares  would  not  sell  so  beneficially;  but 
if  all  of  them  agree  to  take  the  land  unconverted,  they  can 
insist  upon  their  right  to  do  so  (ti). 

{h)  Buttanshaw  v.  Martin,  sup.  (»i)  Lew.  784 ;  HolloivaT/  v.  Rad- 
ii) Re  Limjee,  sup.  cliffe,  23  B.  163. 
{k)   Cooke  V.  Fuller,  sup.  («)  Harcourtv.  Seymour,  2  Sim., 
((')  Sunt  V.  FoulstoH,  L.  E.,   3  N.  S.  45  ;    Cookson  v.  Rea>j,  5  B. 
Ch.  Div.  285.  22  ;  Dixm  v.  Gaufere,  17  B.  433. 
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SUB-DIVISION  VI. 
The  Death,  Retirement,  or  Removal  of  a  Trustee, 

AND    the    effect   THEREOF    IN    RELATION    TO    THE 

Office  of  Trustee. 


Art.  50. — Su}'cicor>iJ(ip  of  the  AiUhoritij  (aid  Poiccn  of 
tlie  Trustees. 

Upon  the  death  of  a  trustee,  the  office,  as  well  as  the 
estate,  survives  to  the  remaining  trustees  [a) ;  and 
notwithstanding  that  there  is  a  power  for  the 
appointment  of  new  trustees  (&),  the  survivors  can 
carry  out  the  trust  and  exercise  all  such  powers  as 
are  necessary  for  the  carrying  out  of  the  trust  (c), 
unless  there  be  something  in  the  settlement  which 
specially  manifests  an  intention  to  the  contrary  {d) . 

Illust. — Thus  where  there  was  a  devise  and  bequest  of 
freehold  and  other  property,  and  all  other  the  testator's 
real  and  personal  estate  to  two  persons,  their  executors  and 
administrators,  upon  trust,  by  sale  or  otherwise  at  their 
discretion,  to  raise  and  invest  a  certain  sum  of  money  and 
apply  the  interest  as  therein  directed,  and  one  of  the 
trustees  died,  and  the  other  proceeded  to  sell  the  estate; 
it  was  held,  on  an  objection  to  the  title,  that  the  surviving 
trustee  might  exercise  the  option  of  seUing  and  the  power 
of  sale;  and  the  Vice-Chancellor  said:  "The  argument  pro- 
ceeds, as  it  appears  to  me,  on  an  entire  disregard  of  the 
distinction  between  powers  and  trusts.     No  doubt  where  it 

{a)    Warburtoji    v.    Sandys,     14  f>ury,  sf/p. ;  Re   Cooke's  Contract, 

Sim.    622;    Ei/re   v.    Countess   of  L.  K,  4  Ch.  Div.  454. 

Shaftesbury,  2  P.  W.  121—124.  {d)  Foley  y.  Wortner,  2  J.  &  W. 

(b)    Warburton  v.  Sandys,  sup.  245  ;  and  see  Jacob  v.  Lucas,  1  B. 

(r)  Lane  v.  Bebenham,  11   Ha.  436. 
188;  Eyre  v.  Countess  of  Shaftes- 

u.t.  l 
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is  a  naked  poT^-er  given  to  two  persons^  tliat  will  not  sumnLve 
to  one  of  tL.eni  unless  there  be  express  words  or  a  necessary 
implication.  .  .  .  AVlien,  on  the  other  hand,  a  testator 
gives  his  property",  not  to  one  i)arty  snbject  to  a  power  in 
others,  but  to  trustees  upon  special  trusts,  with  a  direction 
to  cany  his  purposes  into  effect,  it  is  the  duty  of  the  trus- 
tee to  execu.te  the  trust.  If  an  estate  be  devised  to  A.  and 
B.  upon  trust  to  sell,  and  thereby  raise  such  a  sum,  it  is,  I 
think,  a  novel  argument,  that  after  A.'s  death  B.  cannot 
sell  the  estate  and  execute  the  trust"  (e). 


Art.  51. — Devohdion  of  the  Office  of  Executive  Trustee 
on  Death  of  the  last  Survivor. 

Upon  the  death  of  a  last  siu^^-iving  trustee,  intestate 
as  to  the  trust  estate,  it  depends  npon  the  language 
of  the  settlement  whether  his  heir  or  personal 
representative,  as  the  case  may  be,  can  execute  a 
special  trust.  If  it  is  to  be  collected  from  the 
settlement  that  the  office  was  intended  to  be  a 
personal  one,  it  does  not  devolve  on  the  heir  or 
personal  representative.  If,  on  the  other  hand, 
the  tmst  is  directed  to  be  performed  by  the  trustee, 
his  heirs,  executor-y,^r.,  it  will  devolve  on  those  per- 
sons. 

iLiiiJST. — 1.  Thus  where  the  settlor  gives  personal  pro- 
perty to  A.  B.  uj)on  certain  trusts,  then  upon  the  death  of 
A.  B.,  although  the  estate  vests  in  his  executor,  the  latter 
Avill  be  unable  to  execute  the  trusts;  for,  as  was  said  by 
Lord  Cottenham  in  Jlorfimer  v.  Ireland  (a),  "whether  the 
property  is  real  or  personal  is  no  matter;  for  suppose  a 
man  appoints  a  trustee  of  real  and  personal  estate  simpli- 
citer,  adding  nothing  more,  this  cannot  make  his  repre- 
sentative a  trustee.    .    .    .    The  property  may  vest  in  the 

(e)  La77e  Y.  I)cbc))ham,  suj).;  and  [a)  11  Jiu'.  721. 

Ite  Coolcc's  Contract,  mq). 
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roprosentatlve,  but  that  is  quite  another  question  from  his 
being  trustee." 

2.  But  -where  leasehohls  were  assigned  to  two  trustees, 
their  executors  and  administrators,  tlien  upon  the  death  of 
the  sur-\ivor,  his  execaitors  or  aikainistrators  can  carry  out 
the  trust,  unless  (it  is  said)  he  has  himself  expressly  or 
impliedly  forbidden  the  doing  so,  as  by  bequeathing  the 
leaseholds  to  another,  and  so  going  out  of  his  Avay  to 
prevent  them  devolving  upon  the  executors  or  administra- 
tors (~). 


Art.  52. — Bcri-se  of  the  Office  of  Trustee. 

When  a  last  surviving  executive  trustee  devises  the 
trust  property,  the  devisee  can  only  execute  the 
trust  if  it  was  by  the  settlement  confided  to  the 
trustees  and  tlteir  amgns  (a).  In  the  absence  of 
these  words,  new  trustees  must  be  appointed  (b). 

Illust. — 1.  Thus  if  the  settlor  vest  the  trust  property  in 
A.  and  his  heirs,  upon  trust  that^ Aand  liis  heirs  shall  sell, 
and  A.  dies  and  devises  the  trust  property  to  B.,  new  trus- 
tees must  be  appointed  to  carry  out  the  sale;  for  B.  cannot 
sell,  inasmuch  as  there  was  no  power  given  by  the  settle- 
ment to  A.'s  assigns  to  carry  out  the  trust ;  and  A.'s  heir 
cannot  sell,  because  by  devising  the  estate  to  B.,  A.  de- 
prived him  of  the  character  of  heir  (c). 

2.  And  so  again,  where  (rZ)  personalty  was  assigned  to 
trustees,  their  executors  and  administrators,  in  trust,  and 
the  surviving  trustee  bequeathed  it  to  A.  and  B.,  and 
appointed  A.,  B.  and  C.  his  executors,  it  was  held  that  A. 
and  B.  could  not  execute  the  trust,  for  the  trustee  had  no 
power  to  bequeath  it;  nor  could  A.,  B.  and  C.  as  executors 

(r)  See  per  Kindersley,  V.-C,  425;  Saloway  \.  Straicbridr/e,  1  K. 
Ee  Burtt,  1  Dr.  319.  &  J.  371. 

{a)  Hall  V.    Ilaij,    3    K.   &   J.  {b)  Sec  Ec  Burtt,  1  Dr.  319. 

585  ;   T'dlcii  v.  Wohtcnholmc,  7  B.  (c)  Cool:  x.Cmwfoi:^,  13  Sim.  91. 

((i?)  Ec  Burtt,  sup. 

L   2  """ 
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exGcnte  it,  for  by  bequeathing  the  property  to  A.  and  B. 
alone,  the  trustee  had  deprived  his  executors  of  the  trust. 
It  is  suggested  that  where  real  property  is  vested  in  one 
and  his  heirs,  upon  trust  that  he  and  Ms  executors  carry 
out  certain  directions,  and  the  trustee  devises  it  to  another, 
such  devise,  although  nugatory,  would  not  deprive  the  exe- 
cutors of  the  trust ;  for  it  woidd  not  deprive  them  of  the 
estate,  which  would,  in  the  absence  of  the  devise,  have 
descended  to  the  heir  and  not  devolved  upon  them. 

3.  AVhere  the  trust  property  was  confided  to  a  trustee, 
his  heirs  and  assigns,  it  was  held,  that  although  the  settle- 
ment contained  a  power  to  appoint  new  trustees,  the  word 
assigns  might  reasonably  bo  construed  to  give  the  trustee 
a  discretionary  power  of  preventing  the  inconvenience 
which  might  attend  the  devolution  of  the  trust  upon  his 
heir  (~). 

Art.  53. — Retirement  (t^^fl  ^£lji0£(tj  of  a  Trustee. 

Where  the  settlement  contains  no  power  to  appoint 
new  trustees,  and  it  is  dated  before  the  28tk  day 
of  August,  1860  {a),  a  trustee  can  only  be  dis- 
charged from  his  office — 

a.  ""With  the  consent  of  himself  and  all  his  cestuis 
que  trust,  who  must,  in  order  to  give  a  valid  con- 
sent, be  sui  juris  {b) ;  or 

/3.  By  the  court,  which  will  act  at  the  instance 

'  of  the  trustee,  or  at  the  instance  of  any  of  the 

cestuis  cjue  trust  where  the  trustee  has  behaved 

improperly  (r),or  is  incapable  of  acting  properly  {d)^ 

or  is  a  felon  {c),  or  a  bankrupt  (/'),  or  is  residing 

(r)  TTall  V.  Mfnh  sup. ;  see  Mr.  (i)  Wilkinson  v.  Tarry,  4  E,u.ss 

X/ewin's  OlsSefyaJions  on  this  case,  276. 
Trusts,  204.  (f)  Millard  v.  Eip-e,  2  V.  94 

{n)  LdrcT'  Cranwoi-tli's  Act,  23  Talinrct  v.  Carew,  32  B.  567. 
&   24  Vict.   0.  145,   s.  37,  which  (r/)  Buchanan  v.  Hamilton,  5  V 

implies  a  power  to  appoint  new  722. 

trustees  in  settlements  executed  (c)  15  &  10  Vict.  c.  55,  s.  32. 

after  the  28th  August,  1860.  [f)  32  &  33  Vict.  c.  71,  s.  32 

Ee  Barker,  L.  K.,  1  Ch.  Div.  43 
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abroad  (g),  or  cannot  be  beard  of  (//),  And  tbe 
court  can  discbarge  an  old  trustee  witbout  neces- 
sarily appointing  a  new  one  in  bis  place,  if  it  be 
difficult  or  impossible  to  do  so  {i).  Tbe  costs  of  tbe 
application  will  come  out  of  tbe  estate  if  tbe 
trustee  is  justified  in  retiring  (/.•),  or  wbere  tbe 
removal  is  not  caused  by  impropriety  on  bis  part. 

Illust. — The  only  points  in  this  article  which  need 
illustration  are  the  circumstances  which  will  justify  a 
trustee  in  retiring.  In  Forshmv  v.  Higginson  (J),  the  late 
Master  of  tlie  Eolls  said :  "  It  is  quite  settled  that  a  trustee 
cannot  f roin  mere  caprice  retire  from  the  perfonnance  of 
his  trust  witjiout  pajdng  the  costs  occasioned  by  that  act ; 
it  is  also  quite  clear,  that  any  cn'cumstances  arising  in  tbe 
administration  of  the  trust  which  have  altered  the  nature 
of  his  duties  justify  him  in  leaving  it,  and  entitle  him  to 
receive  Ids  costs;  but  I  think  that  to  justify  him  in  that 
course  the  circumstances  must  be  such  as  arise  out  of  the 
administration  of  the  trtist,  and  not  those  relating  to  himself 
individuallg.  Here  the  circumstances  which  in  my  opinion 
justify  his  sapng,  '  I  cannot  proceed  with  the  administra- 
tion of  the  trust  with  my  co-trustee,'  arose  out  of  his 
private  circumstances,  not  out  of  the  administration  of  the 
trust.  If,  therefore,  on  the  application  of  the  trustee  to  be 
discharged,  the  cestuis  que  trust  had  'said,  '  You  must  pay 
the  cost  of  the  appointment  of  new  trustees,'  which  would 
have  been  the  mere  cost  of  an  indorsement  on  a  deed,  and 
be  had  refused  to  do  this,  I  shoidd  not  have  supported 
liim  in  instituting  a  siut  by  giving  him  the  costs  thereby 

occasioned.     But  that  is  not  the  present  case No 

jjerson  can  he  compelled  to  remain  a  trustee  and  act  in  the 

(ff)  Buchanan  v.  Hamilton,  sup.;  {k)  Coventry  v.  Coventry,  1  Kee. 

B.e  Bifjnold,  L.  E,.,  7  Ch.  223.  758  ;  Greenwood  v.  Wakeford,  1  B. 

(A)  Re  Harrison,  22  L.  J.,  Ch.  581;  Forshaiv  v.  Higginson,  20  B. 
69.  485  ;    i?e   Stokes,    sup.  ;    and   see 

(i)  Re  Stokes,  L.  E.,  13  Eq.  333.       Barker  v.  Peile,  2  Dr.  &  S.  340. 

(/)  Supra. 
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execution  of  tlie  trust.  As  ali-eady  stated,  if  tlie  circum- 
stances preventing  liis  continuing'  to  perforin  his  duties 
arose  from  any  act  of  Ms  own,  or  anything  relating  to 
liimself,  I  tliink  lie  ouglit  to  pay  tlie  costs  of  the  appoint- 
ment of  a  ne"^  trustee;  hut  if  the  persons  upon  whom  the 
appointment  of  a  new  trustee  depends  absolutely  refuse  to 
take  steps  for  that  purpose,  what  is  he  to  do  ?  In  my 
opinion,  the  only  course  he  could  take  was  to  say  what 
every  trustee  may  say,  '  I  will  apply  to,  and  have  the  trust 
executed  by  the  court,  and  I  will  ask  to  be  discharged  from 
the  trusts  as  incidental  to  that  relief.'  " 


Art.  5-i. — Ai)j)o]ntment  of  new  Trustees  h//  iJie  Court. 

Whenever  it  is  expedient  to  appoint  a  trustee  or 
trustees,  whether  of  a  settlement  of  which  no 
trustees  w^ere  originally  a];)pointed  {a),  or  the  ori- 
gliial Trustees  of  W'hicli  have  died,  retired,  or  been 
removed,  and  it  is  found  inexpedient,  diffieujij'OT 
impracticable  to  do  so  without  the  assistance_of  the 
court,  the  court  may  appoint  such  a  trustee  or  trus- 
tees (i),  and  may,  by  order,  vest  in  such  new  trus- 
tees or  trustee  any  lands  (r)  subject  to  the  trust  (r/), 
and  the  right  to  call  for  the  transfer  of  any  stock, 
or  to  receive  the  dividends  thereof,  and  the  right 
to  sue  for  and  recover  any  chose  in  action,  or  any 
interest  in  respect  thereof  {e) . 


Art.  55. — Express  Power  to  muoint  )^ew  Trustees. 

Where  there  is  an  express  power  to  appoint  new 
trustees  contained  in  the  settlement  (and  such  a 

(«)  Bodkin  v.  Brunt,  L.  E.,  6  (c)  Qusere,  leaseholds;   see  Re 

Eq.  580;  B' Adhemar  v.  BertramJ,  Mtuidcl,  6  Jur.,  N.  S.   880,  and 

35  B.  19  ;    and  see  15  &  16  Vict.  lie  Eohbison,  9  Jur.,  N.  S.  885. 
c.  55,  8.  9.  [d)   13  &  14  Vict.  c.  GO,  s.  34. 

(i)  13  &  14  Vict.  c.  60,  ss.  32,  [v)  lb.,  s.  35. 

33. 
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power  is  implied  in  every  settlement  exec-iited  since 
the  28th  August,  18G0  {a),  such  a  power  must 
be  executed  strictly  (h).  But  unless  there  clearly 
appears  to  be  an  intention  to  the  contrary  (c),  the 
original  number  of  trustees  may  be  increased  or 
diminished  (f/'). 

Illust. — 1.  Thus,  where  the  power  was  vested  in  "the 
siu'viving  or  continuing  triistees  or  trustee,  or  the  heirs, 
executors,  or  administrators  of  the  last  sur\'iving  and  con- 
tinuing trustee,"  and  the  two  trustees  were  desirous  of 
retiring,  it  was  held  that  they  coidd  not  do  so  by  appoint- 
ing two  new  trustees  in  their  place  by  one  deed,  but  that 
one  must  appoint  a  new  trustee  in  the  place  of  the  first 
retiring  trustee,  and  then  the  new  trustee  must  appoint 
one  in  the  place  of  the  second  retiring  trustee  (e).  This 
case  is  a  singidar  instance  of  that  verbal  subtlety  which 
makes  men  of  the  world  so  distrustfid  of  legal  interpreta- 
tion. It  all  turned  upon  the  idea,  that  trustees  who  were 
about  to  retire  could  not  be  said  to  be  continuing,  but  that  if 
one  retired  fii'st,  the  other  would  be  a  continuing  trustee, 
although  he  might  intend  to  retire  the  next  day.  If,  in 
addition  to  the  words  "surviving  and  continuing,"  the 
vrords  "or  other  trustee  or  trustees"  had  been  added,  the 
two  retiring  trustees  might  have  appointed  two  new  ones 
by  the  same  deed  (/). 

2.  So  again,  the  words  "unfit  and  incapable"  are  very 
strictly  construed.  Thus,  where  a  new  trustee  was  to  be 
appointed  if  a  trustee  became  incapable  of  acting,  it  was 
held  tliat  the  bankruptcy  of  one  of  the  trustees  did  not 
fulfil  the  condition,  as  it  only  rendered  him  un^t  but  not 


(rt)  23  &  2i  Vict.  c.  145,  s.  27.  Coll.  335  ;    JflUar  v.  Friddon,   1 

{b)  See  Stones  v.  Rowton,  17  B.  D.,  M.  &  G.  335  ;  Re  Bathurst,  2 

oO.  S.  &  G.  169. 

{c)  See  Emmett  v.  Clarke,  3  Gif.  [e)  Stones  v.  Rotcton,  sup.;  but 

32  ;  Lord  Lonsdale  v.  Beckett,  4  D.  comp.  Cafe  v.  Bent,  5  Ha.  24. 

&  J.  255.  (/)  Lord  Camoys  v.  Best,  19  B. 

(d)  Mclncrtzhagen   v.   Davis,    1  414. 
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incapal)le{y).  And  so  "svliere  the  "words  were  ''unable  to 
act,"  it  was  held  that  absence  in  Cliina  or  Australia? did 
not  disable  {h),  although  it  clearly  unfitted  (?')  a  trustee  for 
the  office. 

[g)   Turner  v.  Maidc,   15  Jur.  (i)  Mcnnard  v.  Wclford,   1  Sm. 

761  ;  see  Re  Watts,  9  Ha.  106.  &  G.   426.      A   mere   temporary 

(/()    inthhigton    v.    WUhbigton,  absence  abroad  would  uot  imfit  a 

16  Sim.  104  ;  Ee  Harrison,  22  L.  trustee  for  the  office.    Ee  Moravia 

J.,  Ch.  69;   but  see  Re  Bignold,  Socictij,  4  Jur.,  N.  S.  703. 
L.  R.,  7  Ch.  223. 
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SUB-DIVISION  YII. 
The  Protection  and  Relief  accorded  to  Trustees. 


Art.  56. — llehnhuncmcnt  of  Expenses. 

"Whether  the  settlement  provides  for  the  reimburse- 
ment of  the  trustee's  expenses  or  not,  he  is  entith)d 
to  be  reimbursed  all  expenses  which  he  has  properly 
paid  or  incurred  in  the  execution  of  the  trust  {a) ; 
andr  until  they  are  paid  he  has  a  lienfor  them  on 
the  trust  property  {h) .  The  question  as  to  what 
expenses  are,  and  what  are  not,  properly  incurred, 
depends  upon  the  circumstances  of  each  particular 
case  (c). 

Illust. — 1.  Thus,  in  Bennett  v.  Wyndham^d),  a  trustee 
in  the  due  execution  of  liis  trust  directed  a  bailiff  employed 
on  the  trust  property  to  have  certain  trees  felled.  The 
bailiff  ordered  the  wood-cutters  usually  employed  on  the 
property  to  fell  the  trees,  in  doing  which  they  negligently 
allowed  a  bough  to  fall  on  to  a  passer-by,  who,  being 
injured,  recovered  heavy  damages  from  the  trustee  in  a 
court  of  law.  These  damages  were,  however,  allowed  to 
the  trustee  out  of  the  trust  property,  the  Lord  Justice 
Knight  Bruce  saying:  "The  trustee  in  this  case  seems  to 
have  meant  well,  to  have  acted  with  due  dihgence,  and  to 
have  employed  a  proper  agent  to  do  an  act,  the  directing 
which  to  be  done  was  within  the  due  discharge  of  his  duty. 
The  agent  makes  a  mistake,  the  consequences  of  which 
subject  the  trustee  to  legal  liabiHty  to  a  third  party.   I  am 

{a)    Worral  v.  Harford,  8  V.  8;  M.  &  G.  19  ;  and  see  Walters  v. 

Morrison  \.  Morrison,  4  K.  &  J.  Woodbridgc,'L.'R.,l  C\\.T)iv.bQ4:. 

458.  (f)  Leedham  v.   Chaivyier,  4  K. 

{b)  Ex  imrte  James,   1  D.  &  C.  &  J.  458. 

272;  Ex  parte  Chippendale,  4  D.,  {d)  4  D.,  F.  &  J.  259. 
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of  opinion  that  tliis  liabilit}'  ouglit,  as  between  tlie  trustee 
and  the  estate,  to  be  borne  by  the  estate." 

2.  So  again,  a  trustee  or  executor  will  be  allowed  the 
amount  of  a  solicitor's  bill  of  costs  which  he  has  paid  for 
services  rendered  in  the  matter  of  the  trust  (c). 

3.  But  where  a  receiver  (who  is,  of  course,  a  constructive 
trustee)  made  several  journeys  to  Paris,  in  order  that  he 
might  be  present  at  the  hearing  of  a  suit  brought  in  the 
French  courts  in  relation  to  the  trust  propert}^,  and  it  ap- 
peared that  his  presence  was  wholly  needless,  the  whole 
question  being  one  of  French  law,  and  not  of  fact,  his 
travelling  expenses  were  disallowed,  on  the  ground  that 
the}'  were  under  the  circimistances  improperly  incurred  (y). 

4.  And  so  where  trustees  attemjited,  at  the  solicitation 
of  their  eestuis  que  trust,  some  of  ic horn  tvere  married  womoi 
ivithout  lioiver  of  anticipation^  to  sell  the  trust  property 
before  the  date  named  in  the  settlement,  it  was  held  that 
they  were  not  entitled  to  be  indemnified  against  the  costs 
of  an  action  for  specific  performance  brought  against  them 
by  the  piu-chaser  (</). 

Art.  57. — Frotedion  against  the  Ads  of  Co-trustcc. 

A  trustee  is  not  answerable  for  the  receipts,  acts,  or 
defaults  of  his  co-trustee  {a) ,  save  only : — 

a.  "Where  he  has  handed  the  trust  property  to 
him,  without  seeing  to  its  proper  application. 

/3.  Where  he  allows  him  to  reeeice  the  trust 
property  without  making  due  inquiry  as  to  his 
dealing  mth  it. 

y.  "Where  he  becomes  aware  of  a  breach  of 
trust,  either  committed  or  meditated,  and  abstains 
from  taking  the  needful  steps  to  obtain  restitution 
and  redress,  or  to  prevent  the  meditated  wrong. 

(t)  Macnamara  v.  Jones,  Dick.  {g)  Lccdham  v.  Chaicncr,  sup. 

587.  («)   Dawson    v.    Clarke,    18    V. 

(/)  Malcolm  v.  G'Callaghan,  3  2.54;  and  as  to  settlements  made 
M.  &  C.  62.  since,    see  22  &  23  Vict.  c.  35, 

8.  31. 
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And  even  in  these  tliree  cases  he  may,  by  express 
declaration  in  the  settlement,  be  made  irrespon- 
sible (b). 

Illust. — Thus  in  the  case  of  IJlUans  v.  Hoffff  (c),  which 
no"\v  governs  the  subject,  a  testatrix,  a^er~  ai)pointing 
three  trustees,  declared  that  each  of  them  slioidd  be 
answerable  only  for  losses  arising  from  his  ovrn  defaidt 
and  not  for  involuntary  acts  or  for  the  acts  or  defaidts  of 
Iiis  co-trustees,  and  particidarl}^  that  any  trustee  who 
should  pay  over  to  his  co-trustees,  or  shoidd  do  or  concur 
in  any  act  enabling  his  co-trustees  to  receive  any  monies  for 
the  general  purposes  of  her  will,  shoidd  not  be  obliged  to  see 
to  the  due  application  thereof,  nor  should  such  trustee  be 
subsecpieutly  rendered  liable  by  any  express  notice  or  inti- 
mation of  the  actual  misapplication  of  the  same  monies.  The 
three  trustees  joined  in  signing  and  gi\T.ng  receipts  to  two 
insurance  companies  for  two  smns  of  money  paid  by  them, 
but  two  of  the  trustees  permitted  theii*  co-trustee  to  obtain 
the  money  without  ascertaining  whether  he  had  invested 
it.  Tliis  trustee  ha\-ing  misapplied  it,  it  was  sought  to 
make  his  co-trustees  responsible,  but  Lord  Westbury  held 
that  they  were  not;  saying,  "There  are  three  modes  in 
which  a  trustee  woidd  become  liable  according  to  the 
ordinary  rules  of  law — first,  where,  being  the  recipient,  he 
hands  over  the  money  without  securing  its  due  application ; 
secondly,  where  he  allows  a  co-trustee  to  receive  money 
without  making  due  inquiry  as  to  his  dealing  with  it ;  and 
thirdly,  where  he  becomes  aware  of  a  breach  of  trust, 
either  conmiittcd  or  meditated,  and  abstains  from  taking 
the  needful  steps  to  obtain  restitution  or  redi-ess.  The 
framer  of  the  clause  under  examination  knew  these  thi'ee 
rules,  and  used  words  sufficient  to  meet  all  these  cases. 

(b)  As  to  the  whole  of  the  ar-  also  Bix  v.  Biirford,    19  B.  409; 

ticle,  see  jtidgment  of  Westbuiy,  MkcMow v. Fuller,  JacASi?>;  Bruin- 

L.  C,  in  Wilkins  v.  Hoyg,  3  Griif.  ridge  v.  Bnimridge,  27  B.  5. 
116;    8  Jul'.,  N.  S.  25;   and  see  (<■)  Supra. 
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There  remained  tlierofore  only  personal  misconduct,  in 
resjiect  of  Avliicb.  a  trustee  acting-  vinder  this  will  would  be 
responsible.  He  woidd  still  be  answerable  for  collusion 
if  lie  handed  over  trust  money  to  his  co-trustee  with 
reasonable  ground  for  belicA-ing  or  suspicion  that  that 
trustee  would  commit  a  breach  of  trust ;  but  no  such  case 
as  this  was  made  by  the  bill." 


Art.  58. — Trustee  nitJiout  Notice  not  hound  to  paij  to 
Persons  clauning  through  Cestui  que  trust. 

If  the  person  who  is  really  entitled  to  trust  property 
is  not  the  cestui  que  trust  who  appears  on  the  face 
of  the  settlement,  but  some  one  who  claims  through 
him,  and  the  trustees,  having  neither  express  nor 
constructive  notice  of  such  derivative  title,  pay  upon 
the  footing  of  the  original  title,  they  cannot  be 
made  to  pay  over  again  {a). 

Illust. — Thus,  in  Leslie  v.  Baillie  {b),  a  testator,  who 
died  and  whose  will  was  proved  in  England,  bequeathed 
a  legacy  to  a  married  woman,  whose  domicile,  as  well  as 
that  of  her  husband,  was  in  Scotland.  The  husband  died 
a  few  months  after  the  testator,  without  having  received 
the  legacy.  After  his  decease  the  executors  of  the  testator, 
with  knowledge  of  the  before-mentioned  circumstances  of 
domicile,  paid  the  legacy  to  the  widow.  It  was  proved 
that,  according  to  the  Scotch  law,  the  payment  should 
have  been  made  to  the  husband's  personal  representatives. 
It  was  however  held,  that  in  the  absence  of  proof  that  the 
executors  of  the  settlor  knew  the  Scotch  law  on  the  subject, 
the  payment  to  the  widow  was  a  good  pa}-ment. 

[a)  Lew.  579;   Cothay  v.  Sijdcn-       BaUlie,  2  T.  &  C.  C.  91. 
ham,    2  B.  C.   C.  391 ;    Leslie  v.  {b)  Supra. 
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Art.  59. — Concurrence  of  or  Release  by  the  Cestiiis  que 
trust. 

A  cestui  que  trust  who  has  assented  to  or  concu^ed 
in  a  breach  of  trust  (a),  or  who  has  subscqueiifly 
released  or  confirmed  it(f'),  cannot  afterwards  ehars'' 

Mill  I  -  -     •^'       -—'  \       /  7  ^  O 

the  trustees  with  it :  Provided — 

a.  That  the  cestui  que  trust  was  sui  juris  at  the 
date  of  such  assent  or  release  (c)  ; 

(3.  That  he  had  full  kiKAvli'dgo  of  the  facts  and 
knew  what  he  was  doiii^' ('/ !,  and  tlio  legal  effect 
thereof  {c)  ; 

7.  That  no  undue  influence  was  brought  to  bear 
upon  him  m  order  to"  extort  the  assent  or  re- 
lease (./'). 
A  cestui  que  trust,  however,  who  is  not  sui  juris,  and 
who  concurs  in  a  breach  of  trust,  may  bind  himself 
from  afterwards  charging  the  trustees  if  he  employ 
fraud  (//) ;  save  only  where  the  cestui  que  trust  is  a 
married  woman  without  power  of  alienation  {//). 

Illust. — 1.  Stock  was  settled  on  a  married  woman  for 
her  separate  use  for  life,  with  a  power  of  appointment  by 
will.  The  trustees,  at  the  instance  of  the  husband,  sold 
out  the  stock  and  paid  the  proceeds  to  hun.  The  wife  filed 
a  bill  to  compel  the  trustees  to  replace  the  stock,  and  ob- 
tained a  decree,  under  wliich  the  trustees  transferred  part 

(ff)  £rice  V.  Sfolrs,   11  V.  319;  &  C.  31;    Ai-chnc  v.  Melhuish,  2 

Wilkinson  v.  Farrij,  4  Euss.  272 ;  D.,  J.  &  S.  614. 

Kail  V.  Punter,  5  Sim.  555 ;  Life  (<■)   Coclcerill  v.  Cholmeley,  siip.; 

Association  of  Scotland  v.  Sldclal,  Marker    v.    Marker,    9    Ha.    16 ; 

3  De  G.  &  J.  74  ;    Walker  \.  Stj-  Barrows  v.  Walls,  5  D.,  M.  &  G. 

monds,  3  Sw.  64.  254  ;    Stafford  v.  Stafford,  1  D.  & 

{b)  French  v.  Hobson,  9  V.  103;  J.  202;  Strange  v.  Fooks,  sap. 

Wilkinson  v.  Farri/,  sap.;  Creswcll  {/)  Bowles  v.   Stewart,   1  Sell. 

V.  Dewell,  4  Giff.  465.  &Lef.  226;  Chesterjield  v.Janssoi, 

{c)   Vnderwood\. Stevens,  I'M.ev.  2  V.  158. 

717;    Leach  v.  Leach,  10  V.  517;  {g)  Lord  Montford  v.  Cadogan, 

Lord  Mo)ttford  v.  Cadogan,  19  V.  9.  sup.;  Sharpe  v.  Fog,  L.  R.,  4  Ch. 

{d)  Bnckeridge  v.  Glass,  1  Cr.  «fc  35;  Ee  Lush,  ibid.  591. 

Ph.  135;  FLughes  \.  Wills,  9  Ha.  {h)  Arnold  w  ll'oodhams,  L.  "R., 

773;    Cockerill  v.  Cholmclo/,  IE.  16   Eq.   33;    Stanleg   v.   Stanleg, 

&  M.   425;    Strange   v.   Fooks,  4  L.  E.,  7  Ch.  Div.  589. 
Giff.  408;  March  v.  Jiussell,  3  M. 
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of  the  stock  into  court,  and  were  allowed  time  to  retransfer 
the  remainder.  The  wife  then  died,  having  h}'  her  will 
appointed  the  stock  to  the  hushand.  He  then  filed  a  hill 
against  the  trustees,  claiming  the  stock  under  the  appoint- 
ment, and  praying  for  the  same  relief  as  his  wife  might  have 
had.  It  is  needless  to  say  that  his  claim  was  promptly 
rejected  (/). 

2.  A  formal  release  imder  seal,  or  an  express  confirma- 
tion, will  of  course  estop  a  cestui  que  trust  from  instituting 
suhsequent  proceedings ;  and  it  would  seem  that  any 
positive  act  or  expression  indicative  of  a  clear  intention  to 
waive  a  hreach  of  tinist,  will,  If  supported  hxj  valuahle  con- 
sideration (Jioivever  slight),  he  equivalent  to  a  release  (Z:). 

3.  An  infant  or  a  feme  covert  (unless  in  respect  of  her 
separate  estate  ve^tedin  her  uure.serv.^dly  (J) )  cannot  loose 
his  or  iiernght  to  relief,  either  by  concurrence  or  release. 
And  it  has  been  considered  that  where  a  trust  fund  was 
settled  upon  trust  for  such  persons  as  a  feme  covert  should 
appoint,  and  in  the  meantime  to  her  for  her  separate  use 
for  life,  and  she  acquiesced  in  a  breach  of  trust,  her  ap- 
pointees could  claim  relief  although  she  herseK  could 
not(?»).  It  is,  however,  submitted  that  this  case  was 
wrongly  decided,  inasmuch  as  a  feme  covert,  with  a  general 
power  of  appointment,  is  practically  as  much  the  abso- 
lute owner  of  the  property  as  if  it  were  conveyed  to  her 
absolutely;  and  indeed  this  latter  view  has  been  since 
adopted  (»). 

4.  "Where,  however,  property  is  settled  upon  a  married 
woman  simply,  and  not  to  her  separate  use,  or  where  it  is 
settled   to  her  separate  use,  but   she  is  restrained  from 

(j)  Xail  V.  Punter.  5  Sim.  555.  2  Eq.  538;   Taylor  v.  Cartwright, 

\h)  See  Stachhouse'y.  Barnstou,  L.  E.,  14  Eq.  175. 

10  V.  45G;  per  Sii' "W.  Grant  and  (/«)  Kclknie;/  v.  Johnson,   5  B. 

Farrant  v.  Blanchford,  11  W.  E.  319;    Vaicr/han  v.  Vanderstegen,  2 

178;  and  Lew.  755.  Drew.  165. 

[1)  Brewer  v.  Swirles,  2  Sm.  &  [n)    Jones   v.    Higgins,    supra; 

G.  219 ;   Fletcher  v.  Green,  33  B.  and  Chartered  Bank  of  Australia 

426 ;  Butler  v.  Compton,  L.  E..  7  v.  Lemiyriere,  L.  E.,  4  P.  C.  59G. 

Eq.  16;   Jones  v.  Higgins,  L.  E., 
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alienating  or  anticipating  it  (o),  slie  is  not  competent  to 
consent  to  or  to  release  a  breach  of  trust,  and  lier  concur- 
rence or  release  will  afford  no  protection  to  the  trustee. 
For  instance,  where  money  is  settled  upon  a  husband  for 
life,  remainder  to  his  wife  for  life  or  absolutely,  her  con- 
ciu'rence  in  a  breach  of  trust  during  the  life  of  her  husband 
would  have  no  effect.  Neither  would  it  if  she  were  the 
tenant  in  possession  to  her  separate  use  if  she  were  re- 
strained from  anticipation ;  for,  as  was  said  by  Vice-Chan- 
cellor  Malins  in  Stanley  v.  Stanley  {p),  "  In  no  case,  and  bj* 
no  device  whatever,  can  the  restraint  upon  anticijiation  bo 
evaded."  The  principle  was  very  vigorously  expressed  b}- 
Lord  Langclale  in  Tyler  v.  Tyler  (q),  in  a  passage  which 
ought  to  be  learnt  by  heart  by  every  trustee.  "  "We  find," 
said  his  lordship,  "  a  married  woman  throwing  herself  at 
the  feet  of  the  trustee,  begging  and  entreating  him  to 
advance  a  sum  of  money  out  of  the  trust  fund,  to  save  her 
husband  and  her  family  from  utter  ruin,  and  making  out  a 
most  plausible  case  for  that  purpose ;  Ms  compassionate 
feelings  are  worked  upon,  he  raises  and  advances  the 
money,  the  object  for  which  it  was  given  entirely  fails,  the 
husband  becomes  bankru2)t,  and  in  a  few  months  the  very 
same  woman  who  induced  the  trustee  to  do  this,  files  a  bill 
in  the  Court  of  Chancery  to  compel  him  to  make  good  that 
loss  to  the  trust.  These  are  cases  which,  when  they 
happen,  shock  everj^body's  feelings  at  the  time ;  but  it  is 
necessary  that  relief  sJiould  he  yiven  in  such  cases,  for  if  relief 
were  not  yiven,  and  if  such  riyhts  xoere  not  strictly  maintained, 
no  such  thinys  as  a  trust  could  ever  he preserved.^^ 

5.  A  married  woman  is,  however,  legally  responsible  for 
a  fraud,  and  her  ordinary  incapacity  will  not  avail  her; 
but  if  the  propert}'  were  settled  upon  her  icithout  poicer  of 
anticipation,  her  fraud  will  not  prejudice  her  (;•).     A  settle- 

(&)  StanJc]!  V.  Stanley,  L.  E.,  7  {q)  3  B.  563. 

Ch.  Div.  589.  (r)  Stanley  v.  Stanley,  snj). 

{]/)  Supra. 
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ment  was  made  on  the  marriage  of  a  female  infant, 
■whereby  the  husband  covenanted  to  induce  her  to  settle 
her  real  estate  upon  attaining  twenty-one,  and  to  concur 
in  such  settlement  himseK.  He  neglected  to  do  so  how- 
ever, and  they  subsequently  mortgaged  the  real  estate,  but 
the  mortgagee  had  no  notice  of  the  covenant  until  just 
before  the  deed  was  acknowledged.  It  was  held,  that  the 
■wife's  fraud  in  not  disclosing  the  existence  of  the  settle- 
ment bound  her  estate,  and  bound  her  not  to  consent  to  the 
settlement  which  the  husband  had  covenanted  that  he 
would  induce  her  to  settle  (s). 


Art.  go. — Laches  of  the  Cestids  que  trust  ichen  a  har  to 

Relief. 

The  Statutes  of  Limitation  do  not  apply  to  declared. 

frusts  {a)  (except  where  they  are  created  by  way  of 

a  charge    on    real    estate,    unconnected    with    a 

duty  {h) ),  nor  to  trusts  -^'hich  on  the  face  of  a  irritteii 

instrumoit  are  resulting  trusts  (c),  although  they 

are  applicable  to  other  constructive  trusts  {d) ;  but 

in  taking  an  account  for  the  piu-pose  of  charging  a 

trustee  with  personal  liability,  every  fair  allowance 

ought  to  be  made  in  his  favoiu'  if  it  can  be  sho'UTi 

that  he  acted  bona  fide,  and  that  the  claim  sought 

to  be  enforced  is  one  which  arose  many  years  ago, 

and  one  of  the  nature  and  particulars  of  which  the 

cestuis  que  trust  was,  at  the  time  when  it  arose, 

perfectly  cognizant  {e). 

Illl'ST. — 1 .  If  land  be  devised  to  a  person  upon  trust  to 

receive  the  rents  and  thereout  to  pay  certain   annuities, 

the  surplus  rents  result  to  the  heir-at-law  upon  the  face  of 

(s)  Sharp  v.  Foij,  L.  E,.,  4  Ch.  [d)  Bedford  v.  Wade,  17  V.  97; 

85;  and  see  lie  Liif/i,  Ihid.  591.  Fetre  v.  I'etre,  1  Dr.  371. 

(ff)  3  &  4  Will.  4,  c.  27,  s.  25.  (c)  See  per  Westbmy,  L.  C, 

{h)  TFTs.  40.  va.  McDonnell  V.  White,  11  H.  L.  C. 

(f)  Lew.   719;  Salter  v.   Cava-  570;  T/iomj)sonv.£asiicood,Li.'R.y 

naff/i,  1  Dr.  &W.  668;  Mutlowx.  2  Ap.  Ca.  215. 
Jiiffff,  L.  E.,  18  Eq.  246. 
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the  instrument,  and  tlio  lioir-at-law  is  therefore  not  statute 
barred  by  any  length  of  possession  of  the  trustee  (/). 

2.  But  a  resulting  or  other  constructive  trust,  depending 
upon  evidence  dehorsjhxi  ^vrittt'U  iustruuii-'^t,  is  Avithin  the 
statute  (y)  ;  and  so  a  tenant  for  life  of  leaseholds  who  renews 
in  his  own  name  [h),  or  a  mortgagee  in  possession  (even 
tliough  the  mortgage  is  in  the  form  of  a  trust)  (i),  is  en- 
titled to  the  benefit  of  the  statute. 

3.  Simple  charges  are,  however,  expressly  provided  for 
by  the  statutes  {k).  Where,  however,  a  charge  is  so 
coupled  with  a  trust  as  to  be  in  reality  a  trust  it§filf,  the 
staTutes  do  not  apply.  For  instance,  where  a  testator 
charges  his  property  with  paiyment  of  his  debts,  and  im- 
poses an  obligation  on  the  devisee  to  exert  himself  activehj 
in  paying  the  debts,  the  case  will  not  fall  within  the 
statutes  {I). 

4.  An  estate  is  devised  to  A.  and  his  heirs/charged  with 
the  papnent  of  500/..  to  B.  and  C.  upon  certain' trusts/  Here, 
as  between  A.  and  the  two  trustees,  there  is  a  mere  charge; 
but  as  between  the  trustees  and  their  cestuis  que  trust 
there  is  a  trust  {m). 

5.  As  has  been  stated,  even  a  cestui  que  trust  of  a  de- 
clared trust  may  disentitle  himself  to  relief  by  great  laches. 
Thus  A.,  being  greatly  in  debt,  executed  a  deed  of  trust 
for  the  benefit  of  his  creditors,  and  among  the  property 
was  the  benefit  of  a  lease  for  lives,  renewable  for  ever,  on 
which  the  rent  reserved  was  a  high  rack  rent.  The  tenant 
under  this  lease  complained,  and  the  trustee,  with  the 
knowledge,  but  without  the  consent,  of  A.  (but  with  the 
consent  and  approbation  of  A.'s  brother,  who  had  the 
management  of  A.'s  affairs),  accepted  a  reduced  rent.  A. 
complained  of  the  abatement,  but  took  no  steps  to  put  an 

(/)  Salter  v.  Cavmiagh,  siij).  (Z)  3  &  4  WiU.  4,  c.  27,  s.  40. 

Iff)  See  note  (d),  -p.  IGO.  [1]  limit  v.  Bateinan,  10  Ir.  Rep. 

,(/«)  Fetrc  y.  Fetrc,  sup.  360. 
(i)  Locking  v.  Favlccr,   L.    R.,  [m)  Lew.  721. 

G  Ch.  30. 

U.T.  M  .  . 
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end  to  it  for  some  years.  It  Avas  lield  that  after  the  ex- 
piration of  the  trust,  the  trustee  could  not  bo  called  upon 
to  make  up  the  deficiency  («).  It  -^ould,  howeyer,  seem 
that  a  mere  knowledge,  without  suing  for  a  few  years,  as 
for  ten  years,  will  not  destroy  the  right  (o),  particiilarly 
where  the  trustee  has  not  acted  l>ona.  fide. 

C.  So  again,  in  Jones  v.  H'ujcjins  {p),  it  was  declared  in 
a  marriage  settlement  that  a  sum  of  money,  then  in  the 
hands  of  the  lady's  brother,  should  be  held  by  three 
trustees,  one  of  whom  was  the  brother,  upon  trust  at  the 
request  in  writing  of  the  lady  to  pay  to  her  the  whole  or 
any  part  absolutely,  and  until  such  request  upon  trust, 
when  and  as  the  same  should  come  into  their  hands,  to 
invest  the  same  and  pay  the  interest  to  the  wife  for  life  for 
her  separate  use,  and  after  her  decease  as  she  should  by 
will  appoint,  and  iu  defaidt  of  appointment  to  her  hus- 
band. The  money  was  allowed  to  remain  for  thirteen 
years  in  the  hands  of  the  brother,  who  paid  the  interest 
to  the  husband,  and  also  paid  him  part  of  the  principal, 
^v^th  the  tvife^s  knoideclge.  The  husband  died,  the  brother 
became  insolvent,  and  the  wife  filed  a  bill  against  the 
trustees  ;  but  it  was  held,  that  although  the  trustees  had 
been  guilty  of  a  breach  of  trust,  the  wife  was  debarred 
from  relief  on  account  of  her  long  acquiescence. 

7.  So,  wherever  it  is  for  the  general  convenience  that  a 
suit  in  respect  of  a  long  dormant  grievance  should  be  dis- 
allowed, the  court  will  refuse  relief  on  the  ground  that 
"  Expedit  reipublica)  ut  sit  finis  litium"  {q).  For  instance, 
where  a  plaiutifl'  seeks  to  set  aside  a  purchase  from  him  by 
his  solicitor,  a  delay  of  less  than  twenty  years  7nay  bar 
the  right  to  relief,  if  it  Avould  be  inconvenient  to  grant 
it  (r) ;  or  where,  in  an  action  for  an  account,  the  plaintiff 
by  lying  by  has  rendered  it  impossible  or  gi-eatly  incon- 

(n)  McI)onncl\.  Jrkife,  stip.  (q)  Lew.  715. 

(o)  L.  R.,  2  Eq.  538.  {>■)  Grcsley  v.  Mouslcy,  4  D.  & 

{jj)   Tan-ant  v.   Blanchford,  11        J.  78. 
W.  R.  178. 
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Tenient  for  the  defendant  to  render  tlie  account  lie  calls 
for,  ho  will  get  no  relief  (.s-). 


Art.  61. — The  Gainer  hij  a  Breach  of  Trust  must  pro 
tanto  indemnlfij  Trustee. 

As  between  the  trustees  and  a  thii-d  person  who  has 
reaj)ed  the  benefit  of  a  breach  of  trust,  the  latter 
must  indemnify  the  former  to  the  extent  of  the 
property  actually  received  by  him  under  the  breach 
of  trust  {a) ;  and  Avhere  he  is  a  cestui  que  trust 
the  trustees  will  have  a  lien  on  his  share  for  such 
amount  {h). 

Illust.  1 . — Tims,  personalty  was  bequeathed  upon  trust 
for  tenants  for  life,  with  executory  trusts  in  remainder,  but 
without  directions  as  to  investment.  The  trustees,  at  the 
instance  of  the  tenants  for  life,  invested  on  mortgage  of  a 
precarious  nature,  in  consequence  of  which  the  tenants  for 
life  received  a  far  larger  income ;  but  the  corpus  of  the 
estate  was  in  the  result  greatly  depreciated.  The  trustees 
having  been  ordered  to  refund  the  loss  to  the  trust  pro- 
perty, claimed  to  be  generally  indemnified  by  the  tenants 
for  life  who  had  reaped  the  benefit  of  the  breach;  and  their 
claim  Avas  allowed,  but  only  to  the  extent  of  the  property 
actually  received  by  the  trustees  in  consequence  of  the  im- 
proper investment  (c). 

2.  And  so,  if  the  trustees  by  mistake  pay  capital  to  the 
tenant  for  life,  instead  of  income,  they  must  of  course  make 
the  loss  good  to  the  trust  property ;  but  they  will,  never- 

(.s)  See  per  Lord  Alvanlev,  in  Jfoiifford  v.  lord  Cadogan,  19  V. 

dickering  v.  Stamford,  2V.'272;  639;  Broinix.  Maunsell,  b  Iv.Ck. 

and  see  also  Clegg  \.  Edmonston,  3  R.  351 ;    Wahhani  \.  Stainton,  1 

Jm-.,  N.  S.  299;  Tatam  v.  JFil-  H.  &  M.  337. 

Hams,  3  Ha.  347.  (//)    Frime    v.    SavcH,    W.    N. 

(«)  Lew.  744  ;    Jiahj  v.  Pddc  1867,  p.  227  ;  Lew.  746. 

halgh,  T~D.  IT.  &  G-.  108  ;   Tn'f.  (<)  Jiabg  v.  Bidehalgh,  svp. 
ford  V.  Boehm,  3  Atk.  440  ;  Lord 

M  2 
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theless,   be   entitled  to  be  recouped  out  of  tlie  life  in- 
terest (x). 

Art.  G2. — Truntec  has  a  RigJif  to  Dkcharge  on  Completion, 
of  hk  Duties. 

Upon  tlie  completion  of  the  trust  a  trustee  is  en- 
titled to  have  his  accounts  examined  and  settled  by 
the  cestuis  que  trust,  and  either  to  have  a  formal 
discharge  given  to  him  or  to  have  the  accounts 
taken  in  court.  He  cannot,  however,  demand  a 
release  imder  seal  (//). 

IixrsT. — Thus,  a  trustee  on  finally  transfening  stock 
to  a  cestui  que  trust  demanded  from  the  latter  a  deed  of 
release.  The  cestui  Cjue  trust,  however,  refused  to  give 
him  anything  except  a  simple  receij)t  for  the  amount  of 
stock  actually  transferred,  which,  of  course,  left  it  open  to 
him  to  say  that  that  amount  Tvas  not  the  amount  to  wliich 
he  was  entitled.  The  court  held,  that  no  deed  was  de- 
mandable;  the  Yice- Chancellor  saying:  "But  though  it 
may  not  have  been  the  right  of  the  trustee  to  require 
a  deed,  I  think  that  it  was  his  right  to  require  that 
his  accoimt  should  be  settled;  that  is  to  say,  that  he 
and  his  family  should  be  delivered  from  the  anxiety 
and  miserj'  attending  imsettled  accounts,  and  the  possible 
ruin,  wliich  they  who  are  acquainted  with  the  affairs  daily 
litigated  in  the  Court  of  Chancery  well  know  to  be  a  frequent 
result  of  neglect  in  such  a  matter.  .  .  .  He  was  bound  to 
give  an  account  if  demanded,  but  giving  the  accounts  ho 
was  entitled  (to  use  a  famihar  phrase)  to  have  them  wound 
up.  It  is  true  that  the  accounts,  though  settled,  might  be 
liable  to  be  surcharged  and  falsified.  That  might  or 
might  not  be,  but  still  the  trustee  had  a  riglit  to  have  his 

accounts  gone  thi-ough,  executed,  and  settled 

If  the  plaintiff  was  satisfied  upon  the  accounts  as  sent  in 

{x)  See  Barratt  v.    Wyatt,   30  [y)  Chatletj  v.   Jleatlet/,  2  Coll. 

B.  442 ;  Bavics  v.  Hodgson,  25  B.       137  ;  Me  Wright,  3  K.  &  J.  421. 
177;   Griffiths  Y.  Torter,  ib.  236. 
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tliat  notliing  more  was  coming  to  liim,  lie  sliould  liave  ex- 
pressed his  willing-ness  to  close  the  account.  On  the  other 
hand,  if  he  was  dissatisfied  with  it,  he  should  have  asked 
to  have  the  account  taken  "  (~). 


Art.  63. — Advice  of  a  Judge. 

A  trustee  may  apply,  by  petition  {a),  to  any  judge  of 
the  Chancery  Division  of  the  High  Court  of  Justice, 
for  his  opinion,  advice,  or  direction  on  any  su.ch 
present  (b)  questions  respecting  the  exercise  of  his 
discretion  and  the  management  of  the  trust  pro- 
perty as  are  of  minor  importance  (c)  and  do  not 
include  questions  of  detail,  difficulty  (^/),  or  con- 
struetioii((')!  The  petition  must  Tdc  served  on  all 
sucH  parties  interested  (or  all  such  parties  must 
attend  the  hearing)  as  the  judge  shall  deem  expe- 
dient. A  trustee,  bona  fide  stating  the  facts  in  such 
a  petition,  is  indemnified  against  any  loss  which 
may  occur  from  following  the  advice  or  direction 
given  by  the  judge  (/). 

Illust. — 1.  The  court  will,  upon  such  a  petition,  give 
advice  as  to  investments  (g),  pajTnent  of  debts  (A),  the 
propriety  of  the  trustees  consenting  to  a  sale  (e),  the  ad- 
vancement of  money  for  maintenance  or  repairs  (/:),  as  to 
leasing  the  trust  property  (l),  and  other  matters  of  a 'like 
character. 

(:)   Chadirick  v.  Ilcatlei/,  suj).  Marsh  v.  Aft. -Gen.,  2  J.  &  H.  Gl. 

[a)  The  act  gave  the  alterua-  («■)  Re  Evans,   30  B.   232  ;    iLi 

tive  of  sunimous,  but  the  court  Mugr/cridf/e,  sup.;  lie  Hooper,  2!) 

has  decided  that  the  api:)licatiou  B.   657  ;    but  see  Itc  Teyton,    10 

ought  to  be  made  on  petition,  lie  W.  E..  515. 

Dennis,  5  Jur.,  N.  S.  1383.  (/)  22  &  23  Vict.  c.  35,  s.  30. 

(i)  22  &  23  Vict.  c.  35,  s.  30  ;  \g)  lie  Lorentz,  1  Dr.  &  S.  401; 

ii;,^  2;o.<7ni.'&  M.  552  ;  lllV.  R.  Re  Knonles,  18  L.  T.,  N.  S.  80L». 

945.  [h)  lie  Box,  sup. 

{c)  Lew.  443  :    Re  Mar/rjeridge,  (i)  Earl  I'uulutt  x.  llood,  1j.  H., 

Johns.  15  ;  77?'  Moeludt,  ih.  628;  5  Eq.  115. 

R-i   Splller,    8    W.    11.    333  ;    lie  (/,•)  Re  Eotham,  L.  R.,  12  Eq. 

Jacob,  9  W.  R.  474.  70;  (Juthbertsou\.  Wood,  19W.R. 

[d)  Re  Barrinr/ton,  1   J.   &  H.  2G5. 

142;    but  see  lie  Mockett,   sup.;  {I)  Re  Shaw,  ib.  125. 
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2.  But  "wliere  trustees  were  authorized  to  invest  trust 
monies  in  the  purchase  of  lands,  and  they  presented  a 
petition  asking  the  court  for  its  advice  as  to  the  application 
of  a  further  portion  of  tlie  trust  monies  to  the  permanent 
improvement  of  the  lands,  the  court,  not  having  tlio  roipii- 
site  machinery  for  investigating  the  details,  refused  to  give 
any  advice  (??i). 

3.  Where  the  case  is  hypothetical,  and  not  present, — as, 
for  instance,  where  the  question  asked  was  as  to  the  inci- 
dence of  future  calls  which  might  be  made  on  account  of 
shares  bequeathed — the  court  will  give  no  advice,  and  Avill 
order  the  petition  to  stand  over  until  the  event  happens  («). 


Art.  64. — Crarlng  the  admhiktvatke  Assistance  of  the 

Court. 

Trustees  (V>)  may  relieve  themselves  of  responsibility 
in  the  following  cases,  and  to  the  following  extent : 
a.  Where  the  trust  property  consists  of  money,  or 
annuities,  or  stocks  standing  in  their  names  at 
fEe  Bank  of  England,  or  in  the  East  India 
Company,  or  the  South  Sea  Company,  or  in 
any  government  or  parliamentary  securities, 
the  trustees,  or  the  majority  {a)  of  them,  may, 
on  filing  an  affidavit  shortly  describing  the 
settlement  according  to  the  best  of  their  know- 
ledge and  belief,  and  witli  the  privity  of  the 
paymaster-general  of  the  Chancery  Division  of 
the  High  Court,  pay  such  money  into  the  said 
bank  to  the  account_of  the  said  paj^master- 
g:eneral,  in  the  matfer  of  the  j>articular  trust, 
or  transfer  or  deposit  such  stocks  or  securities 
into  or  in  the  name  of  such  paymaster-general, 

{m)  Be  Barrinr/ton,  1  J.  &  H.  of  the  Judicatm-e  Act,  1873,  these 

142;  Be  Simson,  1  J.  &  H.  89;  ijrovi.sions  are  extended  to  all  con- 

Marsh  v.  Att.-Gcn.,  suj).  structive  ti-ustecs,  such  as  insiu'- 

(m)  Be  Box,  Slip.  ance  compauies,  &:c. ;  see  Be  May- 

(o)  It  woiild  seem  that  by  the  cocJ:,  L.  E,.,  1  Ch.  Div.  611. 

operation  of  sub-sect.  6  of  sect.  25  [a)  12  k  13  Vict.  c.  74. 
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. ___i££ip^ 

of  one  of  the  cashiers  of  the  said   bank  for 
mo'nej'j'brj'in^nie  case  of  stocks  or  securities, 
the  certificate  of  the  proper  officer,  that  they 
have  been  transferred  or  deposited,  is  a  suffi- 
cient discharge  to  the  trustees  {b),  "svho  are 
thereby  released  from  seeing  to  the  future  ap- 
plication'of  that  particuTaVTlmd^  but  are  not 
released  from  the  office  of  trustee  (c)  ; 
0.  Where''  the  trust  property  is  not  of  the  kind 
aforesaid,  or  where  the  tnistee  wishes  to  be 
discharged  from  the  office  of  trustee,  he  may 
institute  a  suit  for  the  administration  of  the 
trust  by  the  court  {d). 
Provided  that  where  the  ec[uities  are  perfectly  clear 
and  unambiguous  {e),  or  he  merely  craves  fo  be 
released  from  caprice  or  laziness,  or  is  other'uise  not 
justified  in  the  course  he  has  piu-sued "(/'),  he  ■will 
haveTo  pay  {\11  the  costs ;  and  even  where  he  acts 
bona  fide,  but  without  any  real  cause,  he  will  not 
be  allowed  his  own  costs  {g) .    And  where  he  brings 
a  suit,  when  the  same  object  might  have  been  ob- 
tained by  pajinent  into  the  bank,  ho  will  not  be 
allowed  the  extra  costs  occasioned  thereby  (//)  ;  and 
he  will  always  appeal"  from  an  order  of  the  court  at 
his  own  risk  («'). 
Illtjst. — 1.  The  onlj-  part  of  the  article  vdiich  requires 
LLlustratiug  is  the  proviso.    A  trustee  is  justified  in  papng 

{b)  TmsteeEelief  Act,  10  &  11  L.   K,   7  Eq.   19-1:  Ec  EosUns, 

Vict.  c.  96;  srr.  L.  R.,  5  Ch.  DIv.  229. 

(c)  Barker  v.  PcUe,  2  Dr.  &  S.  (/)  Forshaw  v.   JHqqinnon,   20 

340  ;  Re  Coe's  Trusts,  4  K.  &  J.  B.  4So  ;  Re  Stokes,  L.R.,  13  Eq. 

IQ9;  Re  Wiltiains's  Trusts,  ill.  87;  333. 

Re  Bailei/'s  Trusts,  3W.  U.  SI.  {(j)  Re  LcaJce,   32  B.   135;    Re 

[cl)    Talbot   V.    Earl  Radnor,    3  Eemiiuj,  3  K.  &  J.  40  ;  Morgan's 

M.  &  C.  252 ;   Goodson  v.  Ellison.  Ch.  Acts,  68. 

3  Russ.  583.                                     '  {h)    Wells  v.  Malbon,  31  B.  48 ; 

(c)  Re  Kiiiffhf,  27  B.  lio;  Laic-  hut  see  Sinallwood\.Riittcr,d  Ha. 

son  V.  Copeland,  2  B.  C.  C.  156  ;  24. 

Re  Elliot,  L.  R.,  15  Eq.  194  ;   Re  (j)  Rotvland  v.  Morgan,  13  Jur. 

FoUgno,  32  B.  131  ;  Re  Woodbiirn,  23  ;   Tuclxr  v.  Horneman,  4  D.  M. 

1  D.  &:  J.  333 ;  Bcattie  v.  Carzon,  ic  G.  395. 
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money  into  court  where  lie  cannot  get  a  valid  discharge  ; 
as,  for  instance,  where  the  costuis  que  trust  are  infants  {c) 
or  lunatics  (_/). 

2.  So,  where  under  a  creditor's  deed  money  was  claimed 
both  by  the  settlor  and  the  creditors,  the  trustee  was 
held  to  have  been  justified  in  paying  the  money  into 
coui't  (y). 

3.  ■  So,  a  trustee  may  properly  pay  money  into  court 
where  it  is  claimed  by  the  representative  of  a  cestui  que 
trust ;  for  non  constat,  but  that  the  cestui  que  trust  may 
have  disj)osed  of  it  (/?).  On  the  other  hand,  it  has  been 
said  {i)  that  a  trustee  ought  not  to  hesitate  to  pay  the 
money  to  a  cestui  c[ue  trust  who  claims  in  default  of  ap- 
pointment, if  he  has  good  reason  to  believe  that  the  power 
has  never  been  exercised;  Jessel,  M.E.,  sapng  :  "If  there 
had  beennosiu'h  case  as  Re  WyUjfs  Trusts  {k),  and  no  siich 
oiDinion  as  that  referred  to,  I  should  probably  have  made 
the  trustees  pay  the  costs  of  the  transfer  of  the  fund  into 
court.  They  had  no  notice  of  any  appointment  by  the 
ladj^,  and  no  ground  for  believing  that  any  appointment 
had  been  made.  The  solicitor,  who  had  acted  for  Mrs. 
■Cull  from  the  time  of  her  marriage,  wrote  to  say  that  there 
was  not  the  slightest  ground  for  supposing  that  she  had 
made  any  ap)pointment.  The  trustees  had,  therefore,  fully 
discharged  their  duty,  and  I  am  of  opinion  that  they  could 
not  have  been  made  liable  if  they  had  then  paid  over  the 
fund  to  the  petitioner,  even  if  an  appointment  had  been 
subsequently  discovered.  In  the  case  of  lie  IJ'i/liysJTriists 
the  late  Master  of  the  EoUs  said  :   '  The  trustees  had  a 

{(■)  Ec  Cmvthonic,  12  E.  oG ;  He  Juiif;  v.  Aliiq,  1  D.  &  J.  GG3. 

Scauclerk,    11    W.    R.    203;    He  (/)  i?c  C^///,  L.  E.,  20  Eq.  5G1 ; 

Coidson,   4    Jiu'.,    N.    S.    G  ;    Re  but  see  aud  cousider  Me  WijlU'i, 

fucharch,  L.  R.,  8  Eq.  119.  28  B.  458. 

(/)  Re  VpfuU,  3  il.  &  G.  281  ;  (/.)  Re  Swan,  2  H.  &  M.  34  : 

Re  Irh,/,  17  E.  334.  but  see  Re  Roberts,  17  W.  R.  639; 

{g)  Re  Hcadbigton,  G  W.  R.  7;  Re  Rendi/she,  5   W.  R.   81 G  ;    Re 

but  see  Re  Moseleij,  18  W.  R.  120.  ir>/lle>i,  28  B.  45S  ;   Re  WiUiams, 

{Ji)  Re   L'Ane,    24   L.    T.    181  ;  4  K.  i:  J.  87. 
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riglit  to  satisfactory  evidence  that  Mrs.  Wjily  had  made 
no  appointment  of  the  funds,  by  which  I  understand  him 
to  mean  such  evidence  as  a  conveyancer  wouhl  require  :  a 
letter  from  the  solicitor  woidd  in  such  a  case  be  quite 
sufficient. '  " 

4.  Where  the  cestui  que  trust  is  a  married  woman,  it  has 
been  held  that  the  trustee  may  pay  into  court,  in  order 
that  she  may  assert  her  equity  to  a  settlement  (/). 

5.  Again,  where  the  trustee  has  a  bona  fide  doubt  as  to 
the  law  (in),  or  has  received  a  bona  fide  claim  sanctioned 
by  respectable  solicitors  (h),  he"m"ay  properly  pay  the 
fund  into  court. 

6.  But  where  a  cestui  que  trust  in  reversion  had  gone  to 
Australia,  and  had  not  been  heard  of  for  some  years,  sud- 
denly reappeared,  and  there  was  no  reasonable  doubt  as 
to  his  identity,  it  was  held  that  the  trustee  was  not  entitled 
to  pay  the  trust  fund  into  court  instead  of  pacing  it  over  to 
him;  Malins,  Y.-C,  saying:  "At  the  time  when  the 
trustees  were  uncertain  whether  he  was  living  or  dead 
they  might  with  propriety  have  paid  the  money  into  court, 
but  they  did  not  do  so  then ;  on  the  contrary,  they  retained 
it  in  their  possession  imtil  they  were  informed  that  a  letter 
had  been  written  by  him  from  Australia,  stating  that  he 
should  return  home  immediately,  and  then  they  insisted 
upon  paying  the  money  into  court,  notwithstanding  the  re- 
presentation made  to  them  that  they  should  wait  imtil  the 
petitioner's  arrival  in  England.  The  petitioner  left  Eng- 
land when  he  was  twenty-six  years  of  age,  and  a  man  does 
not  often  change  so  much  after  that  age  that  he  cannot  be 
easUy  recognized,  and  there  was  every  reason  to  suppose  that 
his  identity  would  be  at  once  proved,  and  that  would  have 
settled  the  question  without  expense.  ...  I  think  these 
proceedings  were  perfectly  unjustifiable  ;  and  although  it 

(l)  Ante,  note  (Z-),  p.  168.  GunneUx.  Whitear,  IS  W.  E.  883. 

{ill)  King  V.   King,    1  D.  &  J.  («)  lie  Maclean,  L.  E.,  19  Eq. 

663  ;  Be  Metcalfe,  D.  J.  k  S.  122 ;       282. 
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is  clear  that  tlie  court  Avill  incline  towards  tlie  pajTuent  of 
the  costs  of  trustees  when  they  act  in  a  bona  fide  wa}-,  yet, 
on  the  other  hand,  it  is  most  important  that  trustees  should 
not  incur  unnecessary  expenses  for  the  purpose  of  relieving 
themselves  of  all  liaLility,  and  particularly  so  when  there 
is  no  reasonable  doubt  in  their  way."  His  honor,  there- 
fore, ordered  the  trustees  to  pay  the  costs  of  all  parties  {n). 

7.  Trustees  may  properly  institute  a  suit  where  there  is 
a  dispute  as  to  the  interests  of  the  cestuis  c[ue  trust  in  real 
property ;  as,  for  instance,  where  the  settlor  was  tenant  in 
tail  of  the  propert}',  and  disentailed  it  by  an  assurance,  the 
validity  of  which  is  disputed  (o). 

8.  And  so  it  was  said  in  Goodson  v.  Ellison  (p),  that  a 
trustee  under  an  old  trust  creating  successive  limitations  of 
equitable  interests,  some  of  which  had  failed,  was  entitled, 
Tiefore  he  coidd  be  required  to  convey,  to  have  the  equit- 
able title  of  those  who  called  for  a  conveyance  ascertained 
by  inquiry,  and  to  have  the  deed  of  conveyance  settled  by 
the  proper  officer  of  the  court. 

9.  And  again,  where  there  was  a  voluntary  settlement, 
and  the  trust  property  was  an  ascertained  and  imdisputed 
fund  which  might  have  been  paid  into  the  bank  without 
suit,  but  there  were  divers  disputes  as  to  the  proper  cestuis 
que  trust,  and  out  of  such  disputes  several  suits  had  sprung, 
to~all  of  which  the  trustee  was  a  necessary  defendant ;  it 
was  held  that  he  was  entitled  to  institute  a  suit  to  be 
relieved  of  the  trouble  and  annoyance  {q),  V.-C.  Malins 
sajing  :  "  It  has  been  contended  that  it  can  signify  notliing 
to  a  trustee  whether  he  is  discharged  or  not,  for  under  the 
Trustee  Eelief  Act,  if  he  paid  the  money  into  court,  he 
woidd  be  discharged  from  liabilit}-.  But,  in  fact,  the 
trustee  is  not  in  that  way  discharged  from  bein(/  a  trustee. 

(w)  Re  EUlott,   L.   E.,   lo  Eq.  (o)   Tulhotx.  Earl  rauhwr,^!!. 

19-i  ;  Re  Tollffiw,   32  B.  131  ;  Re       Sc  K.  2o2. 
JxniffJit,  27  B.  45;  Re  Woodburn,  [p)  3  Euss.  583. 

1  D.  k  J.  333.  [q)  Barker  v.  FcUe,  2  Dr.  &  S. 

340. 
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If  he  brings  tlie  money  into  court  undei'  the  act,  he  still 
remains  a  trustee,  and  thoug-li  lie  would  be  under  no 
liability  quoad  the  fund  brought  in,  he  "wovdd  not  be 
discharged  from  liability  quoad  the  past  income,  and, 
moreover,  he  must  be  served  with  notice  of  all  proceed- 
ings under  the  act  in  relation  to  the  fund,  and  this  of 
necessity  would  compel  him  to  incur  some  expense  in  em- 
j^loying  a  solicitor ;  and,  moreover,  it  is  within  the  range 
of  possibility  that  the  court  might,  under  the  powers  given 
by  the  act,  direct  a  suit  to  bo  instituted  to  determine  the 
rights  of  the  parties  claiming  the  fund  at  some  future  time, 
to  which  he  would  be  a  necessary  i:)arty,  not  having  been 
discharged  from  being  a  trustee.  I  am  of  opinion  that  the 
Trustee  Relief  Act  does  not  deprive  the  trustee  of  the  right 
to  come  here  and  aslc  to  be  discharged,  if  the  circumstances 
justify  him  in  so  doing,  as  they  do  here,  and  that  he  is, 
therefore,  entitled  to  costs  as  between  solicitor  and  client." 
10.  But  where  there  is  no  dispute  respecting  the  amount 
of  a  trust  fund,  and  no  justifiable  ground  for  the  trustee 
retiring  from  his  office,  the  only  doubt  being  as  to  the 
proper  persons  entitled ;  and  the  trustee,  instead  of  paying 
the  money  into  court  under  the  Trustee  Relief  Act,  insti- 
tutes a  suit  for  the  purpose  of  having  the  rights  of  the 
cestuis  que  trust  declared,  he  will  be  allowed  such  costs 
o^lX.as^he  would  have  been  entitled  to  if  he  had  paid  the 
fund  into  court  under  the  act  (r). 

(r)    Wells  V.  Malbon,  31  B.  48. 
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THE  CONSEQUENCES  OF  A  BREACH 
OF  TRUST. 


SuB-Div.  I. — The  Liability  of  the  Thustee. 

Aet.  65.  Loss  by  Breach  of  Trust  generally  a  simple  Contract  Debt. 

,,  06.  The  Liability  xvhere  joint  quel  Cestuis  que  trust  may  he  dis- 
tributable qua  Trustees. 

,,     C7.    The  Measure  of  the  Trustees''  Responsibility. 

,,  6S.  Charge  vpon  Property  of  the  Trustee  with  ichich  he  has  mixed 
the  trust  Property. 

,,  09.  Property  acquired  by  a  Trustee  out  of  Trust  Funds  becomes  Trust 
Property. 

,,     70.  Xo  Set-off  allowed  to  the  Trustee  where  Breaches  are  distinct. 

,,  71.  Cestui  que  trust  may  compel  performance  of  Duty,  or  prevent 
commission  of  Breach  of  Trust. 

,,     72.  Fraudulent  Breach  of  Trust  a  Crime. 


SuL-Div.  II. — Liability  of  Parties  other  tiijv:s'  tue 
Trustees. 
Aet.  73.  Liability  of  Cestuis  que  trust  loho  is  party  to  a  Breach  of  Trust. 
,,     74.  Liability  of  third  Parties  2}rivy  to  a  fraudulent  Breach  of  Trust. 
,,     75.  Following  Trust  Propierty  into  the  hands  of  third  Parties. 
,,     76.  Liability  of  Persons  paying  Money  burdened  with  a  Trust  to  see 
to  its  application. 
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SUB-DIVISION  I. 
The  Liability  of  the  Trustee. 


Art.  65. — Loss  hy  Breach  of  Trust  gcneralli/  a  simple 
Contract  Deht. 

A  LOSS  occasioned  by  a  iDreacli  of  trust  is  a  simple 
contract  equitable  debt  only  (r/),  unless  the  settle- 
ment is  so  worded  as  to  imply  a  covenant  in  law 
6n~tlie  part  of  the  trustee  to  perform  the  trust  {h). 

Illust. — 1.  A  mere  recital  in  a  deed  of  the  acceptance 
of  the  trusteeship  is  not  sufficient  to  raise  a  covenant  on 
the  part  of  the  trustee,  and  therefore  will  not  render  a  loss 
incurred  by  a  subsequent  breach  of  trust  a  sj^ecialty  debt(c), 

2.  But  where  it  is  "declared  and  agreed,"  or  ''declared" 
alone,  that  the  property  shall  be  held  upon  such  and  such 
trusts,  and  the  trustee  executes  the  deed,  and  subsequently 
conunits  a  breach  of  trust,  the  loss  will  be  considered  as  a 
specialty  debt  due  from  him  to  the  estate  {d). 


Art.  66. — The  Liahility  where  joint  qua  Cestuis  que  trust 
may  he  clistrihutable  qua  Trustees. 

Each  trustee  is  in  general  liable  to  the  cestuis  que 
trust  for  the  whole  loss  when  caused  by  the  joint 
default  of  all  the  trustees  («) .     A  decree  against 

(fl)    Vernon  v.  Vaudrci/,  2  Atk.  [d)    Westmoreland  v.  TtmnicUffe, 

119  ;  Ex  parte  Blcncowc,  L.  R.,  1  W.  N.  1869,  182;  Hichardson  v. 

Ch.  393.  Jenkins,    1    Dr.    477 ;    and    see 

{b)  Benson  v.  Benson,  1  P.  W.  generally,  Isaacson   v.   Sarivood, 

131  ;    Wood  V.   Hardisty,   2   Coll.  su]). 

542  ;  Holland  v.  Hollanii,  L.  E.,  {a)   Wilson  v.  Moore,  1  M.  &  K. 

4  Ch.  449.  126  ;    Lyse  v.   Kingdom,   1   Coll. 

(c)  Isaacson  v.  Ilarwood,  L.  R.,  184  ;  Ex  2}(trtc  Norrls,  L.  R.,  4 

3  Ch.  225.  Ch.  280. 
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all  may  be  enforced  against  one  or  more  only  (//) . 
But  as  between  themselves,  where  all  are  erjually 
guilty  of  a  breach  of  trust  not  amounting  to  actual 
fraud  {(■) ,  those  who  have  had  to  refund  the  loss  to 
the  trust  will  be  entitled  to  contribution  from  the 
others  (d) ;  and  where  one  is  more  guilty  than  the 
other  or  others,  the  Avhole  loss  may  be  thrown  upon 
him(r).  The  claim  to  contribution  is  a  specialty 
.      debt(/). 

Illust. — 1.  A  loss  was  suffered  by  the  creditors  of  a 
bankrupt  through  the  joint  clefaidt  of  the  assignees  in 
bankruptcy.  A  decree  was  made  against  them,  and  one 
of  them  had  to  make  the  loss  good.  Contribution  was, 
however,  enforced  against  his  co-assignees,  and  the  objec- 
tion that  these  latter  acted  only  for  conformity  was  dis- 
allowed. Sir  W.  Grant,  M.  E.,  said:  "  AVhere  entire 
damages  are  recovered  against  several  defendants  guilty  of 
a  tort,  a  court  of  justice  will  not  interfere  to  enforce  con- 
tribution amongst  wrongdoers ;  but  here  there  is  nothing 
but  the  non-performance  of  a  civil  obligation.  The  lia- 
bility is  not  ex  delicto  unless  every  refusal  to  comply  with  a 
legal  obligation  makes  a  party  gudty  of  a  delictum"  (y). 

2.  So  where  a  large  balance  was  found  to  be  due  jointly 
from  a  trustee  and  the  representatives  of  a  deceased  co- 
trustee, but  costs  were  given  to  both  out  of  the  trust  estate, 
it  being  admitted  that  no  part  of  the  loss  could  be  re- 
covered from  the  estate  of  the  deceased  trustee,  it  was 
held  that  the  survi\dng  trustee,  upon  paying  the  Avhole  of 
the  loss,  was  entitled  to  a  lien  for  half  of  it  on  the  costs 
awarded  to  the  representatives  of  his  deceased  co-trustee  (7? ). 

(i)  Att.-Gen.  v.  Wilson,  Cr.  &  Att.-Gcn.  v.  Bangars,  ib.  624. 
Ph.  28  ;  Fletcher  v.  Green,  33  B.  {e)  Featherntone  \.  West,  6  Ir. 

426.  Eep.  Eq.  86  ;  Lew.  744. 

(c)  Att.-Gen.  v.  Wilson,  sup.;  (f)  So  made  by  19  &  20  Vict, 
see  Linfjard  v.  Bromleu,  1  V.  k  B.  c.  97  ;  Lockhart  v.  l^ellti/,  1  D.  k 
114;   Tarkton  v.  Jlonihj,  1  Y.  &  J.  4G4. 

C.  336.  {g)  Lingard\.  Bromley,  sup. 

(d)  Lingard  v.  Bromlet/,  sup.;  fji)  Fletcher  \.  Green, Z'i'B.blb. 
Birks  V.  Micklethivaitc,  33  B.  409; 
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3.  H.  W.,  as  trustee  of  a  marriage  settlement,  lielcl  a 
bond  to  secure  1,200^.  J.  W.,  Ms  brother,  who  was  a 
specialty  creditor  of  the  obligor,  obtained  possession  of  the 
obligor's  assets  and  applied  them  in  payment  of  his  own 
debt  and  of  simple  contract  debts  before  administration, 
which  was  afterwards  granted  to  the  obligor's  widow  (the 
sister  of  J.  W.),  who  was  entirely  guided  by  his  advice. 
Subsequently,  J.  W.  represented  to  H.  W.  that  only  600/. 
was  forthcoming  and  available  for  the  bond.  H.  TV., 
acting  on  this  statement,  retired  from  the  trust ;  and  a 
memorandum  was  endorsed  on  the  trust  deed,  signed  by 
the  administratrix  and  by  the  tenant  for  life  of  the  trust 
fund,  stating  that  600Z.  only  were  available  to  pay  the 
bond,  and  J.  AV.  was  aj^tpointed  trustee  of  the  marriage 
settlement  in  place  of  H.  "W.  The  assets  of  the  obligor 
would  have  been,  if  properly  administered,  sufficient  to 
pay  the  bond  in  full.  Under  these  circumstances  it  was 
held  that  J.  W.  and  H.  W.  were  both  liable  to  the  full 
amount  of  the  bond ;  but  that  J.  "W.'s  assets  (he  having 
died)  were  primarily  answerable,  as  he  had  received  the 
trust  fund  (/). 


Art.  67. — TJte  3Ieasu)'c  of  tJtc  Trusfce^s  Eesponsihilit^j. 

The  general  measure  of  a  trustee's  responsibility  for 
a  breach  of  trust  is  the  amount  by  which  the  trust 
property  has  been  depreciated  without  interest  {a) : 
Provided  that — 

oc.  Where  he  has  actually  received  interest,  or 
ought  to  have  received  Interest,  he  will  be  liable  to 
accoimt  for  what  lie  has  received  in  the  one  case  (b), 
and  for  what  he  ought  to  have  received  in  the 

(i)  Feathcrstone  v.  West,   G  Ir.  L.  E.,  8  Cli.  333;  Ex  parte  Ogle, 

Eep.  Eq.~86.  -  jj_     'jiQ  .     Burdxck    v.     Garrard, 

(a)  See  Att.-Gen.  v.  Alford,  4  L.  R.,  5  Ch.  233. 
D.  M.  &  G.  851 ;  Stafford  v.  Fid-  (i)  Ih.,  and  see  Jones  v.  Foxall, 

don,  23  B.  386  ;   Vyse  v.  Foster,  15  B.  392. 
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other,  whicli  is,  in  the  ahsence  of  express  direction, 
4^  4  per  cent,  (e) ; 

^.  Where  it  is  so  fairly  to  be  presumed  that  he 
did  receive  interest,  that  he  ought  to  he  estopped 
from  denying  that  he  did  actually  receive  it,  he 

^  A  S  A\ill  be  liable  to  pay  simple  interest  at  4  or  5  per 

cent,  according  to  the  cii'cumstances.     But  where 

,    he  has  employed  the  trust  property  in  trade  or 

J-  c*r<^  ■■•  .  speculation,  he  ^dll  be  liable  to  pay  interest  at 
5  per  cent,  with  yearly,  or  even  half-yearly,  rests,  if 
he  may  reasonably  be  presumed  to  have  made  that 
amoimt,  or  (where  he  has  activchj  employed  it  in 
trade  or  specidation),  at  the  option  of  the  cestuis 
cjue  trust,  to  account  for  all  the  profits  made  by 
him  [d).  The  cu'cumstances  which  will  raise  such 
a  presumption  admit  of  no  rule,  but,  in  general, 
misconduct,  which  has  had  his  own  benefit  as  the 
end  in  view,  will  raise  it  {e). 

Illvst. — 1.  A  trustee  who  is  guilty  of  unreasonable 
delay  in  investing  trust  funds  wiU  be  answerable  to  the 
eestuis  que  trust  for  simple  interest  at  4  per  cent,  during 
the  continuance  of  such  dela}'  {f). 

2.  A  trustee  who  without  proper  authority  calls  in  trust 
property  invested  on  mortgage  at  5  per  cent.,  would  be 
liable  for  that  rate  of  interest,  for  although  he  may  not 
actually  have  received  that  rate,  he  ought  to  have  done 
so  {g). 

3.  A  trustee  retained  trust  funds  uninvested  for  several 
years,  and  mixed  them  with  his  own  private  monies.  The 
Vice-Chancellor  held  that  5  per  cent,  comjjotmd  interest  was 
chargeable ;  but  on  appeal  this  decision  was  reversed,  Lord 

(c)  Att.-Gm.  V.  Alford,  sujk;  vick  v.  Jfiirrai/,  7  B.  M.  &  G. 
Stafford  \.  FUUlon,  sup.  519  ;   Toioio/d  v.  Toicnend,  1  Gif. 

[d)  See  Jo/ies  v.  Foxall,  suj). ;  212;  Burdlck  v.  Garrard,  sup.  ; 
■Vi/se  V.  Foster,  siq).;  Burdick  v.        Vyse  v.  Foster,  sup. 

Garrard,  sap.  (/)   Stafford  v.  Fiddon,  sup. 

{t)  See  and  consider  judgments,  (//)  See  judgment  in  Jones  v. 

AU.-Gen.    v.    Alford,    sup.;    Ex  Fo.xall,  sup. 
2}arte   Ogle,  sup.;  Mayor  of  Ber- 


MEASURE   OF   TRUSTEES'    BESroXSIBLLITY.  177 

Cranwortli  saying:  "Generally  speaking-,  every  executor 
and  trustee  who  holds  money  in  liis  hands  is  bound  to 
have  that  money  forthcoming ;  he  is,  therefore,  chargeable 
with  interest,  and  is  almost  always  to  be  charged  with 
interest  at  4  per  cent.  It  is  presumed  that  he  must  have 
made  interest,  and  4  per  cent,  is  that  rate  of  interest  which 

this  court  has  usually  treated  it  as  right  to  charge 

In  the  present  instance,  I  observe  that  one  of  the  grounds 
of  misconduct  relied  upon  by  the  Yice-Chancellor  is,  that 
the  defendant  did  not  communicate  the  matter  to  the  rector 
and  churchwardens  (the  cestuis  que  trust).  This  was  ex- 
tremely improper  conduct,  no  doubt,  but  not  in  itself  such 
conduct  as  enables  me  to  make  any  alteration  in  the  mode 
in  which  he  is  to  be  dealt  with  in  point  of  interest.  It  is 
not  misconduct  that  has  benefited  him,  unless  indeed  it  can 
be  taken  as  evidence  that  he  kept  the  money  fraudulently 
in  his  hands,  meaning  to  appropriate  it.  In  such  a  case, 
I  think  the  court  would  be  justified  in  dealing,  in  point  of 
interest,  very  hardly  with  an  executor,  because  it  might 
fairly  infer  that  he  used  the  money  in  sjieculafioii,  by  ichich 
he  either  did  make  b  per  cent.,  or  ouyht  to  be  estopped  from 
saying  that  he  did  not.  The  court  would  not  inquire  what 
had  been  the  actual  proceeds,  but  in  application  of  the 
principle,  in  odium  spoliatoris  omnia  pra3sumuntur,  would 
assume  that  he  did  make  the  higher  rate,  that  is,  if  that 
tcere  a  reasonahle presumption^''  {Ji). 

4.  In  Burdick  v.  Garrard  {i),  a  solicitor,  as  the  agent  of 
the  plaintiff,  held  a  power  of  attorney  from  him,  under  the 
authority  of  which  he  received  divers  sums  of  money,  and 
paid  them  into  the  bank  to  the  credit  of  his  (the  solicitor's) 
firm.  On  a  bill  being  filed  by  the  client  for  an  account^ 
the  Yice-Chancellor  made  a  decree  for  pajonent  of  the 
principal  with  compound  interest ;  but  the  Court  of  Appeal 
reversed  this  decision.  Lord  Hatherley  sajdng :  "  The  Yice- 
Chancellor  has  directed  interest  to  be  charged  at  the  rate 
{h)  Att.-Gen.  v.  Alford,  sup.  (;)  L.  R.,  5  Ch.  233. 

U.T.         "       '  N 
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of  5  per  cent.,  wluch.  appears  to  me  to  be  perfectly  right, 
and  for  tliis  reason,  that  the  money  was  retained  in  the  de- 
fendants' own  hands,  and  was  made  use  of  by  them.  That 
being  so,  the  court  presumes  the  rate  of  interest  made  upon 
money  to  be  the  ordinary  rate  of  interest,  viz.  5  per  cent. 
I  cannot,  however,  tliink  the  decree  correct  in  directing 
half-yearly  rests,  because  the  principle  laid  down  in  the 
case  of  The  Attorney- General  v.  Alford  appears  to  be  the 
sound  principle,  namely,  that  the  court  does  not  proceed 
against  an  accounting  party  by  way  of  punishing  him  for 
making  use  of  the  plaintiff's  money,  by  directing  rests,  or 
pajTuent  of  compound  interest,  but  proceeds  upon  this 
principle,  that  either  he  has  made,  or  has  put  himself  into 
such  a  position  that  he  is  to  be  presumed  to  have  made, 
5  per  cent.,  or  compound  interest,  as  the  case  may  be.  If 
the  court  finds  it  is  stated  in  the  bill,  and  proved,  or  pos- 
sibly (and  I  guard  myself  on  this  point  of  the  case)  if  it 
is  not  stated,  but  is  admitted  on  the  face  of  the  answer 
without  any  statement  in  the  bill,  tliat  the  money  received 
has  been  invested  in  an  ordinary  trade,  the  whole  course 
of  decision  has  tended  to  this,  that  the  court  presumes  that 
the  party  against  whom  relief  is  sought  has  made  that 
amoimt  of  profit  which  persons  ordinarily  do  make  in 
trade ;  and  in  those  cases  the  court  directs  rests  to  be 
made.  But  how  does  the  case  stand  here  ?  ....  It  must 
not  be  forgotten  that  a  solicitor's  business  is  not  such  a 
business  as  I  have  described ;  it  is  not  one  in  which  half- 
yearl}'  or  yearly  rests,  as  the  case  may  be,  woidd  be  made 
in  making  up  the  account.  There  is  nothing  like  com- 
pound interest  obtained  upon  the  money  employed  by  a 
solicitor.  On  the  contrary,  he  is  out  of  pocket  for  a  con- 
siderable period  by  those  moneys  which  he  expends,  and 
upon  which  he  receives  no  interest  for  possibly  three  or 
four  years.  It  appears  to  me,  therefore,  that  no  case 
arises  hero  in  which  you  could  say  that  such  a  profit  has 
been  made,  or  necessarily  is  to  be  inferred." 
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5.  In  order  to  charge  a  trustee  with  compound  interest, 
or  with  actual  profits  for  employing  the  trust  funds  in 
trade,   there  must  be  an  active  calling  in  of  the  trust 
moneys  for  the  purpose  of  (miLarkiug  them  in  the  trade  or 
speculation.     In  y^yse  y.  Fos(er{/c)  the  facts  were  as  fol- 
lows : — A  testator  was  partner  in  a  well-established  and 
prosperous  business,  under  articles,  by  which,  on  the  death 
of  any  partner,  his  share  was  to  be  taken  by  the  surviving 
partners,  at  a  price  to  be  ascertained  from  the  last  stock- 
taking, and  to  be  paid  by  instalments  extending  over  two 
years,  with  interest  at  5/.  per  cent,  per  annum  from  his 
death.     He  appointed  three  executors,  one  of  rvhoni  was 
one  of  the  pa7'tne}-s  in  his  business,  and  another  some  years 
after  his  death  became  a  partner ;    the  third  never  was 
concerned  in  the  business.      The  value  of  the  testator's 
share  was   ascertained   but  not  paid,   the   amount  being 
allowed  for  some  years  to  remain  in  the  hands  of  the  firm, 
who  treated  it  in  their  books  as  a  debt,  and  allowed  interest 
on  it  at  51.  per  cent,  per  annum,  with  yearly  rests.     One  of 
the  testator's  residuary  legatees,  upon  becoming  entitled 
to  payment  of  her  share,   refused  to  accept  pajTuent  on 
the  above  footing,  and  filed  her  bill  against  the  executors, 
claiming  to  be  entitled  to  a  share  in  the  profits  of  the 
business  arising   from  the  use  of   the  testator's  capital. 
Upon  these  facts,  it  was  held  that  the  plaintiff  was  not 
entitled  to  any  account  of  profits,  the  mere  delay  by  exe- 
cutors in  calling  in  a  debt  due  to  the  testator  from  a  firm 
of  which  some  of  the  executors  were  members,  not  giving 
his  estate  any  right  to  share  in  the  profits.     Lord  Justice 
James  said:   "If  an  executor  or  trustee  makes  a  profit  by 
an  improper  dealing  with  the  assets  or  the  trust  fund,  that 
profit   he  must   give  up  to  the   trust.     If  that  improper 
dealing  consists  in  embarking  or  investing  the  trust  money 
in  business,  he  must  account  for  the  profits  made  by  him 
by  such  emplo;yTnent  in  such  business,  or  at  the  option  of 
(/.)  L.  R.,  8  Ch.  309, 
N    2 
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tlie  ccstiiis  que  trust,  or  if  it  does  not  appear,  or  cannot  be 
made  to  appear,  "svliat  profits  are  attributable  to  sueli  eni- 
plo^Tuent  be  must  account  for  trade  interest — that  is  to  say, 
interest  at  5  per  cent.  In  this  case  the  successive  partner- 
ships have  charged  themselves  in  their  own  accounts  with 
interest  at  5  per  cent,  and  with  annual  rests,  and  the  sum  due 
on  that  footing  has  been  paid.  And  the  questions,  therefore, 
are,  whether  the  plaintiff  is  entitled  to  anything;  and  if  any- 
thing, to  what  and  from  whom  in  resjiect  of  the  surplus 
profits  due  to  capital,  and  how  are  such  surplus  profits  to  be 
ascertained.  In  the  first  place,  there  is  a  clear  breach  of 
trust  in  not  calling  in  the  money.  .  .  .  But  it  is  neces- 
sary to  consider  another  aspect  of  the  matter. 
This  court  is  not  a  court  of  penal  jurisdiction.  It  compels 
restitution  of  property  unconscientiously  withheld;  it  gives 
full  compensation  for  any  loss  or  damage  through  failiu'e 
of  some  equitable  duty ;  but  it  has  no  power  of  punishing 
anyone.  In  fact,  it  is  not  by  way  of  j^T^iuishment  that  the 
court  ever  charges  a  trustee  with  more  than  he  actually 
received  or  ought  to  have  received  and  the  appropriate  in- 
terest thereon.  It  is  simply  on  the  ground  that  the  court 
finds  that  he  actually  made  more,  constituting  monies  in 
his  hands  had  and  received  to  the  use  of  the  cestuis  que 
trust  (^).  A  trustee,  for  instance,  lending  money  to  his 
firm,  is  answerable  for  such  money,  with  full  interest,  to  the 
uttermost  farthing ;  but  to  make  him  answerable  for  all 
the  profits  made  of  such  money  by  all  the  Jinn  would  be 
simpl}'  a  punishment.  ...  Is  the  mere  fact  of  the 
union  of  the  three  characters — debtor,  executor,  and  trader 
— in  the  same  person,  sufficient  to  entitle  the  estate  to  an 
investigation  into  the  trader's  own  business,  because  there 
has  been  some  delay,  or  great  delay,  in  paying  off  the  debt? 
"We  have  found  no  case  in  which  this  has  been  laid  down, 
even  in  the  case  of  a  solo  executor,  sole  debtor,  sole  trader. 

(/)  But  see  per  the  same  learned  judge  in  Ex  2)a)'te  Ogle,  L.  R., 
S  Cb.  717. 
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There  have  Leen  hundreds,  probably  thousands,  of  cases  in 
which  traders  have  been  executors,  and  in  which,  on 
taking  their  accounts,  balances,  and  large  balances,  have 
been  found  due  from  them ;  but  in  no  case,  so  far  as 
we  are  aware,  has  it  ever  been  held,  that  (where  there 
has  been  no  active  breach  of  trust  in  the  getting  in  or 
selling  out  trust  assets,  but  where  tliore  has  been  a  mere 
balance  on  the  account  of  receipts — legitimate  receipts — 
and  payments)  the  omission  to  invest  the  balance  has  made 
the  executor  liable  to  account  for  the  profits  of  his  own 
trade.  But  this  case  is  far  stronger  than  the  case  we  have 
suggested ;  and  if  the  rule  as  ta  profits  were  to  apply  to  it, 
it  would  be  difficult,  if  not  impossible,  to  exclude  from  its 
application,  cases  where  it  would  shock  the  common  feelings 
of  mankind." 


Art.  68. — Charge  upon  Property  of  the  Trustee  nith 
u-hich  he  has  mixed  the  Trust  Tropertf/, 

Where  a  trustee  mixes  the  trust  property  with  his 
own,  so  that  the  two  cannot  be  separated,  with  per- 
fect accuracy,  the  equity  of  the  cestuis  que  trust 
will  attach  on  the  entire  fund  for  the  whole  of 
what  is  due  to  them  {a). 
Illust. — In   Cook   V.  Addison  {b),  A.  was   one   of   the 
trustees  under  a  settlement,  and  he  was  also,  in  his  own 
right,  the  lessee  of  a  house.     This  house  he  sublet  to  S., 
who  covenanted   to    repair   it.       >S.   afterwards   borrowed 
(legitimately)    a    sum   of   money  from   the   trustees,    and 
therewith  purchased 'from  A.  the  furniture  in  the  house, 
and  executed  a  mortgage  of  his  underlease,  and  a  bill  of 
sale  of  the  furniture  to  the  trustees.     S.  getting  into  diffi- 
culties, A.  put  an  end  to  the  underlease  and  re-entered  and 
took  possession.     He  subsequently  assigned  the  premises 
to  F.  at  a  rent  of   310^.,   and  a  premium  of   100/.     The 

{a)  Lupton  v.  White,  15  V.  432;        372. 
rcnnell  v.  Deffdl,  4  D.,  M.  &  G.  {h)  L.  R.,  7  Eq.  471. 
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furnitui-0  was  purcliased  by  F.  for  oiiOl.,  and  ho  also  paid 
2.50/.  towards  repairs.  A.  iuvested  a  suni  to  make  good 
the  principal  trust  fund,  hut  refused  to  pay  the  interest 
which  had  accrued  due  from  S.  It  was  held,  however, 
that  he  had,  by  his  conduct,  mixed  the  trust  funds  with 
his  own,  and  that  the  interest  must  be  paid  out  of  the  sum 
received  by  him  from  F.  for  repairs;  the  Vice-Chancellor 
►Stuart  saj-ing,  "It  is  a  well-established  doctrine  in  this 
court,  that  if  a  trustee  or  agent  mixes  and  confuses  the 
property  which  he  holds  in  a  fiduciary  character  with  his 
own  property,  so  as  that  they  cannot  bo  separated  with 
perfect  accuracy,  he  is  liable  for  the  whole.  In  this  case, 
it  is  impossible  to  say  how  much  of  the  250/.  received  by 
the  defendant  Addison  from  Fowler  for  repairs  consisted 
of  what  was  due  under  the  covenant  to  repair  in  the  under- 
lease. The  consequence  is,  that  the  whole  250/.  is  liable 
to  the  demands  of  the  cestuis  que  trust,  so  far  as  necessary 
to  make  up,  with  the  other  sums  admitted  to  be  part  of  the 
trust  property',  the  full  amount  of  the  trust  fund  of  520/., 
with  interest  at  five  per  cent,  per  annum." 


Art.  69. — Proi^erty  acquired  hy  a  Trustee  out  of  Trust 
Funds  becomes  Trust  Property. 
If  a  trustee  lias  disposed  of  the  trust  property,  aud 
the  money  or  other  property  whicli  lie  has  received 
or  acquired  out  of  the  proceeds  can  bo  traced  in  his 
hands,  or  in  those  of  his  representatives,  such  pro- 
perty Avill  be  liable  to  the  cestuis  que  trust,  and 
v/ill  be  burdened  wdth  the  same  trusts  as  the  origi- 
nal trust  property  [a). 
Illust. — 1.  Thus  whore  money  is  handed  to  a  broker 

(«.)   Taylor  v.  Phnncr,    3  M.  &  Sim.  Ill;  Lane  w  Dighton,  Amh. 

S.   562  ;    Chedicorth   v.   Edwards,  409  ;    Scaks  v.   Baker,  28  B.  91  ; 

8  V.  46;   Frith  v.  Cartland,  2  H.  Cook   v.    Addison,    L.   R.,    7   Eq. 

&  M.  417;  Lench  v.  Lench,  10  V.  466;  Ernest  v.  Croi/sdill,  2  D.,  F. 

517;   Hopper  v.  Conyers,  L.  E,.,  2  &  J.  175. 
Eq.  549;    Trench  v.  Harrison,  17 
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for  tlie  purpose  of  purch.asing'  stock,  and  he  invests  it  in 
unauthorized  stock,  and  absconds,  the  stock  which  he  has 
pui-chased  ^dll  belong  to  the  principal,  and  not  to  the 
broker's  assignee  in  baukruptcj-.  For  a  broker  is  a  con- 
structive trustee  for  his  principal,  and,  as  was  said  by  Lord 
Ellenborough,  "the  property  of  a  principal  entrusted  by 
him  to  his  factor  for  any  special  purpose,  belongs  to  the 
principal  notwithstanding  any  change  which  that  property 
may  have  undergone  in  form,  so  long  as  such  property  is 
capable  of  being  identified  and  distinguished  from  all  other 
property"  (5). 

2.  Trustees  had  power,  with  the  consent  of  the  tenant 
for  life,  to  sell  the  trust  property,  and  they  were  directed 
to  invest  the  purchase-money  in  til's  purchase  of  other  real 
estate,  to  be  settled  on  the  like  trusts.  The  trust  property 
was  sold  imder  this  power  for  8,440/.,  and  the  tenant  for 
life  was  allowed  (wrongly)  to  keep  the  purchase-money. 
About  the  same  time  he  purchased  another  estate  for 
17,400/,  of  which  sum  8,124/.  was  part  of  the  above-men- 
tioned trust  money.  I'Kis  estate  was  conveyed  to  him  in 
fee  simple.  The  tenant  for  life  eventually  became  bank- 
rupt, and  it  was  held,  that  as  against  his  assignees  in 
bankruptcy,  the  original  trustees  of  the  settlement  had  a 
lien  on  the  estate  which  he  had  purchased,  to  the  extent  of 
the  moneys  invested  in  its  purchase  (c). 

"s".  So,  in  Hopper  v.  Conyers  (d),  a  solicitor  having  in  his 
possession  the  title  deeds  of  an  estate  mortgaged  to  his 
client,  deposited  them  with  his  own  banker  to  secure  an 
advance,  which  he  applied  in  the  purchase  of  an  estate  on 
his  own  behaK.  When  the  mortgage  to  his  client  was 
paid  off,  he  applied  the  money  in  repaying  the  loan  from 
his  banker,  and  informed  his  client  that  he  had  re-invested 
the  mortgage  money  upon  other  good  security,   and  his 

(b)   Tat/lor  v.  Flumer,  sup.;  and  (r)  Fricc  v.  BlaJicmore,  6  B.  507. 

sec  also  Ex  parte  Cooke,  L.  E,.,  4  \d)  1j.  R.,  2  Eq.  549. 

Ch.  Div.  123. 
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client  thereupon  executed  a  re-assignment  of  tlie  mortgaged 
property.  In  fact  the  solicitor  never  re-invested  the  money 
upon  other  good  security,  although  he  continued  to  pay 
interest  upon  it  until  his  death.  Upon  the  true  state  of 
the  transaction  being  discovered,  the  court  held,  that  the 
client  was  entitled  to  a  lien  upon  the  estate  purchased  by 
the  solicitor. 

4.  W.  having  entrusted  P.,  his  solicitor,  with  a  sum  of 
7,700^.  for  investment  on  mortgage  on  his  behalf,  was  in- 
formed by  P.'s  clerk,  in  conversation,  that  P.  proposed  to 
invest  the  money  on  mortgage  of  leasehold  property  at 
Camden  Town  at  5  per  cent.;  and  subsequently  received 
a  letter  from  P.,  stating  that  "the  money  was  put  on  5 
per  cent,  mortgage,  as  arranged  by  my  clerk  with  you." 
On  P.'s  death,  it  was  found  that  no  mortgage  existed  in 
favour  of  W.,  but  that  P.  had  advanced  100,000/.  to  a  finn 
of  builders,  on  a  mortgage  of  their  leasehold  property  at 
Camden  Town.  It  was  held  that  P.,  and  those  claimins: 
under  him,  were  bound  by  the  representation  made  by 
him,  and  Avere  estopped  from  denying  that  the  7,700/. 
formed  part  of  the  100,000/.  so  invested  (e). 


Art.  70, — i\"o  Sct-of  aJIotved  to  the  Trustee  where 
Breaches  are  cfi-stiiict. 

A  trustee  is  only  liable  for  tho  actual  loss  in  each 
distinct  and  complete  transaction  which  amounts 
to  a  breach  of  trust,  and  not  for  the  loss  in  eacli 
particidar  item  of  it  {a) ;  but  a  loss  in  one  trans- 
action or  fund  is  not  compensated  by  a  gain  in 
another  and  distinct  one  (h). 

Illtjst. — 1.  In  J^se  v.  Foster  (c)  a  testator  devised  his  real 
and  personal  estates  upon  common  trusts  for  sale,  making 

(e)  Middlefon  v.  Pollock,  L.  R.,  {h)    JHles  v.  Grcsham,  2  Dre^v. 

4  Ch.  Div.  49.  258;  Dines  v.  Scott,  4  Rus3.  195. 

{a)    Vtjse  V.  Foster,  L.  E.,  8  Cli.  (c)  8iq)ra. 

336. 
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tliem  a  mixed  fund.  His  trustees  were  advised,  that  a  few 
acres  of  freehold  laud  which  belonged  to  him  might  be 
advautageously  sold  in  lots  for  building  purposes,  and  that 
to  develop  their  value,  it  was  desirable  to  build  a  villa 
upon  part  of  them.  They  accordingly  built  one  at  a  cost 
of  1,600/.  out  of  the  testator's  personal  estate.  The  evidence 
showed  that  the  outlay  had  benefited  the  estate,  but  Vice- 
Chaneellor  Bacon  disallowed  the  1,C00/.  to  the  trustees  in 
passing  their  accounts.  The  coxu't  of  appeal,  however, 
reversed  the  Vice-Chancellor's  decision,  the  Lord  Justice 
James  sapng,  "As  the  real  and  personal  estate  constituted 
one  fund,  we  think  it  neither  reasonable  nor  just  to  fix  the 
trustees  with  a  sum,  part  of  the  estate,  bona  fide  laid  out 
on  other  part  of  the  estate,  in  the  exercise  of  their  judg- 
ment as  the  best  means  of  increasing  the  value  of  the 
whole.  If  they  were  mistaken  in  this,  which  does  by  no 
means  appear,  the  utmost  they  could  be  fairly  chargeable 
with  would  be  the  loss  (if  any)  occasioned  by  the  mistake 
in  judgment." 

2.  In  Wiles  v.  Gresham  {d),  on  the  other  hand,  by  the 
negligence  of  the  trustees  of  a  marriage  settlement  a  bond 
debt  for  2,000/.  due  from  the  husband  was  not  got  in,  and 
was  totally  lost.  Certain  other  of  the  trust  funds  were 
without  proper  authority  invested  in  the  purchase  of  land 
upon  the  trusts  of  the  settlement.  The  husband,  out  of 
his  own  money,  greatly  added  to  the  value  of  this  land ; 
and  upon  a  claim  being  made  against  the  trustee  for  the 
2,000/.,  they  endeavoured  to  set  off  against  that  loss  the 
gain  which  had  accrued  to  the  trust  by  the  increased  value 
of  the  land,  but  their  contention  was  disallowed,  the  two 
transactions  being  separate  and  distinct. 

3.  Again :  Trustees  had  kept  invested  on  unauthorized 
security  a  sum  of  money  which  they  ought  to  have  invested 
in  consols,   and  which  was   in   consequence   depreciated. 

{d)  Si(2)ra. 
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Eventually  part  of  the  money  -was  invested  in  consols,  at  a 
far  lower  rate  than  it  -svould  have  been  if  invested  according 
to  the  directions  in  the  will.  The  trustees  claimed  to  set- 
off the  gain  against  the  loss,  hut  were  not  allowed  to  do 
so;  because  "at  whatever  period  the  unauthorized  security 
was  realized,  the  estate  was  entitled  to  the  whole  of  the 
consols  that  were  then  bought,  and  if  it  was  sold  at  a  later 
period  than  it  ought  to  have  been,  the  executor  was  not  en- 
titled to  any  accidental  advantage  thence  accruing  (e).  This 
case  is  at  first  sight  difficult  to  bo  distinguished  from  Vyse 
V.  Foster,  but  it  will  be  perceived  that  the  loss  and  gain 
resulted  from  two  distinct  transactions.  The  loss  resulted 
from  a  breach  of  trust  in  not  realizing  the  securities ;  the 
gain  arose  from  a  particular  kind  of  stock  being  at  a  lower 
market  value  than  usual  at  the  date  at  which  the  trustees 
bought  it. 

4.  Where,  however,  trustees  committed  a  breach  of  trust 
in  lending  trust  moneys  on  mortgage,  and  upon  a  suit  by 
them  the  mortgaged  jiroperty  was  sold  and  the  money  paid 
into  court  and  invested  in  consols  pending  the  suit,  and  the 
consols  rose  in  value,  the  trustees  were  allowed  to  set-off 
the  gain  in  the  value  of  the  consols  against  the  loss  under 
the  mortgage,  for  the  gain  and  loss  arose  out  of  one  trans- 
action {/).  It  is,  however,  very  difficult  to  reconcile  this 
case  with  the  last  one,  but  it  seems  to  be  reasonable  and  in 
accordance  with  common  sense. 


Art.  71. — Ccstuis  que  tnist  may  compel  Performance  of 
Duty  or  prevent  Commission  of  Breach  of  Trust. 

Where  the  court  is  satisfied  that  trust  property  is  in 
danger,  either  through  the  supineness  {a)  of,  or  a 
contemplated  or  probable  active  breach  of  duty  {b) 

((■)  Dimes  V.  Scott,  4  Russ.  195.  {b)   Talbot  v.  Scott,  4  K.  &  J. 

(/)  Fletcher    v.    Green,   33  B.  139;  Middleton  v.  BodsweU,  13  V. 

426.  '26G;  Lance  \.  Goldingham,J^.^., 

[a)  Foleij  V.  Burncll,  1  B.  C.  C.  8  Ch.  902. 
277;  Fletcher  v.  Fletcher,  4  Ha.  78. 
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by,  the  trustees,  or  where  the  latter  are  residing  out 
of  the  jurisdiction  of  the  court  (c),  an  injunction 
will  be  granted  at  the  instance  of  any  person  with 
an  existing,  vested  or  contingent  interest  (r/),  either 
compelling  the  trustees  to  do  their  duty  {c) ,  or  re- 
straining them  from  interfering  with  the  trust  pro- 
perty (./'),  as  the  case  may  requii-e;  and  if  expedient 
a  receiver  will  be  appointed  {[/). 

Illust. — 1.  Thus,  if  one  commits  some  trespass  upon 
lands  in  the  possession  of  the  trustee,  and  the  latter 
refuses  to  sue  him,  the  court  will  oblige  him  to  lend  his 
name  for  that  purpose,  on  receiving  a  proper  indemnity 
from  the  cestuis  que  trust  (A). 

2.  And  so  if  a  tenant  for  life  refuses  to  renew  lease- 
holds, the  court  will  compel  him  to  do  so,  and  a  receiver 
of  the  income  of  the  trust  property  will  be  appointed  to 
collect  sufficient  to  pay  the  renewal  fine  («'). 

3.  In  Eai'l  Talbot  v.  Scoti  (k),  lands  were  vested  in  trustees 
by  act  of  parliament,  upon  trust  for  sale,  and  subject  thereto, 
upon  trusts  inalienably  annexing  the  rents  to  the  Earldom 
of  Shrewsbury.  The  Earl  of  Shrewsbiuy  attempted  to 
disentail  (which  of  course  he  could  not  do  eifectually),  and 
devised  the  lands  to  the  same  trustees,  upon  trust  for  a 
particular  claimant  of  the  title.  The  trustees  accepted  this 
trust,  and  claimed  to  receive  the  rents  in  that  character, 
pending  proceedings  by  the  plaintiff  to  establish  his  claim 
to  the  earldom.  A  receiver  of  the  rents  was  however 
appointed  on  his  application,  iipon  the  ground  that  the 
trusts  of  the  will  were  in  conflict  with  the  prior  trusts 
Tipon  which  they  held  the  estate. 


(c)  Noad  Y.BackJiouse,2Y.CC  (/)  See  cases  in  note  (i). 

o29.  {(j)  See  cases  in  note  {h) ;  and 

{d)  Lew.  697;  Scott  v.  Bcchcr,  Bennett  v.  Colle;/,  5  Sim.  192. 
4  Pr.  346 ;  and  compare  Bavis  v.  [h)  Foley  v.  Burnell,  sup. 

Angel,    10  W.   R.   723,   with  lie  (i)  See  Bennett  v.  Collei/,  sup.; 

Shepherd,  4  D.,  F.  &  J.  423.  and  Lew.  696. 

[e)  See  cases  in  note  {ft).  (k)  Supjra. 
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4.  So  ia  Evans  v.  Coventry  {I),  a  bill  was  filed  by  a 
plaintiff  insured  in  a  society  whose  funds  were  liable  to 
pay  the  insurance  money,  on  behalf  of  himself  and  other 
persons  so  insured,  charging  a  loss  of  the  funds  through 
the  negligence  of  the  directors.  The  answers  and  affi- 
davits showed  that  the  secretary  had  absconded  with  part 
of  the  funds,  and  that  some  of  the  directors  were  in  needy 
circumstances,  and  the  court  granted  an  injunction  re- 
straining the  directors  from  touching  the  funds,  and  ap- 
pointed a  receiver  of  them.  Lord  Justice  Knight  Bruce 
saying,  "The  application  before  the  court  is  founded  on 
the  common  right  of  persons  who  are  interested  in  property 

which  is  in  danger  to  apj^ly  for  its  protection In 

my  judgment  the  objections  which  have  been  urged  againjst 
this  application  might  be  urged  with  as  much  reason,  as 
much  force,  and  as  much  effect,  if  this  were  an  appli- 
cation to  restrain  the  felling  of  timber  in  a  case  of  waste, 
partly  perpetrated  and  partly  imminent." 

5.  On  similar  grounds  the  court  will  appoint  a  receiver 
and  grant  an  injunction  where  from  the  character  or  con- 
dition of  the  trustee  he  is  not  a  fit  person  to  have  the 
control  of  the  trust  property;  as,  for  instance,  where  he  is 
insolvent  (wi),  or  about  to  become  a  bankrupt  («),  or  is  a 
person  of  dissolute  habits,  or  dishonest  (o). 

6.  Again,  the  court  Avill  grant  an  injunction  to  restrain 
a  sale  by  trustees  at  an  under  value  (/^),  although  this  was 
at  one  time  doubted  {q). 

{I)  5  D.,  M.  &  G.  911.  (;;)  Anon.,  G  Mad.  10;  and  see 

{m)  Mansfeld  v.  Shaw,  3  Mad.  Webb   v.    Earl  of  ShaftesbHrij,    7 

100;   Gladdoii  V.  Stoncman,  I  Mad.  V.   488;  MlUigan   v.   Mitchell,    1 

143,  n.  M.  &  K.  446  ;  Dance  v.  Golding- 

(w)  He  U.'s  Estate,  L.  R.,  1  Ch.  ham,  L.  R.,  8  Ch.  902. 

Div.  276.  {q)  Tcchcl  v.    Foivler,    2  Anst. 

(o)  See   Everett   v.   Trythcrgch,  549. 
12  Sim.  365. 
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Art.  72. — Fraudulent  Breach  of  Trust  a  Crime. 

A  trustee  who  fraudulently  appropriates  or  disposes 
of  the  trust  property,  in  any  manner  inconsistent 
with  the  trust,  is  guilty  of  a  misdemeanor,  and  is 
liable  to  he  kept  in  penal  servitude  for  not  more 
than  seven  and  not  less  than  five  years,  or  to  he 
imprisoned,  with  or  without  hard  labour,  for  not 
more  than  two  years :  Pro\'ided,  that  no  criminal 
proceedings  can  be  instituted  without  the  sanction 
of  the  Attomej'- General,  or  of  the  Solicitor-Greneral, 
or  (if  civil  proceedings  have  been  commenced)  of 
the  judge  of  the  court  wherein  they  have  been 
commenced  (r/).  The  fact,  that  a  breach  of  trust 
is  a  crime,  does  not  affect  the  validity  of  any  civil 
proceeding,  nor  any  agreement  for  restoration  of 
the  trust  property  {li) . 

{a)  24  &  25  Vict.  c.  96,  s.  80.  (5)  Ibid.,  s.  86. 
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SUB-DIVISION  n. 
Liability  of  Parties  other  than  the  Trustees. 


Art.  73. — Liahility  of  Cestui  que  trust  who  is  Party  to 
a  Breach  of  Trust. 

"Where  one  of  several  eestuis  que  trust  lias  joined  in 
a  breach  of  trust,  his  whole  equitable  interest 
under  the  settlement  {a)  (except  where  he  also  has 
the  legal  estate  {b) )  may  be  stopped  by  his  co- 
cestuis  que  trust  as  against  him  and  all  persons 
claiming  under  him,  except  purchasers  for  value 
without  notice  {c),  until  the  whole  loss  has  been  so 
compensated :  Provided  that  this  article  does  not 
apply  where  the  guilty  cestui  que  trust  is  a  feme 
covert  u'ithout  power  of  anticijxitio)^  (d). 

Illust. — 1.  A  trustee  in  breach  o£  trust  lent  the  trust 
fund  to  A.  B.,  the  tenant  for  life.  The  trustee  afterwards 
concurred  in  a  creditors'  deed,  by  which  A.  B.'s  life  inte- 
rest was  to  be  applied  in  pa;^Tnent  of  his  debts,  and  the 
trustee  received  thereunder  a  debt  due  to  him  from  A.  B. 
Before  the  other  creditors  had  been  paid,  the  trustee  re- 
tained the  life  income  to  make  good  the  breach  of  trust. 
It  was  held,  upon  a  bill  filed  by  those  claiming  under  the 
creditors'  deed,  that  the  court  would  not  restrain  the 
trustee  from  making  good  the  breach  of  trust  out  of  the 

{a)    Woodyatt  v.  Gresleij,  8  Sim.  (c)    WiUiams  v.  Alien  Ko.  2,  32 

180;  Fidlcr  v.  Knight,  6  B.  20o;  B.  650;  KUicorth  v.  Motudcashel, 

M'Gachen    v.    Bcw,     lo    B.    84;  15    Ir.    Ch.    R.    565;    Jacubs   v. 

Vaitghton    \.    Kohle,    30    B.    34  ;  Ei/lance,  sup.;    Ex  'parte   Turpin, 

Jacubs  V.  lii/lance,  L.  E..,  17  Eij.  1  D.  &  C.  120;  Woodyatt  v.  Gres- 

341.  let/,  sup.;   Cole  v.  Muddle,  10  Ha. 

(i)  Egbert  v.  Butter,  21  B.  560;  186. 

Fo.v  V.  Buckley,  L.  E,.,  3  Ch.  Div.  {d)  Lew.  744  ;  and  see  Stanley 

508;  but  see  Woodyatt  \.  Greslcy,  v.  Stanley,  L.  R.,  7  Ch.  Div. 
sup. 
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life  income,  for  although  the  trustee,  being  a  creditor  and 
party  to  the  deed,  had,  qua  himself,  no  right  to  retain  the 
life  interest,  yet,  as  rejiresenting  the  cestuis  que  trust,  he 
was  justified  in  doing  so.  And  the  Master  of  the  Rolls 
said:  "This  bill,  proposing  to  leave  nothing  but  the  per- 
sonal liability  of  Knight  (the  trustee)  for  the  reparation  of 
the  breach  of  trust,  seeks  to  withdraw  the  liability  of  the 
life  estate,  and  thus  materially  diminish  the  security  of  the 
cestuis  que  trust.  ...  I  cannot  reconcile  myself  to 
the  notion,  that  this  is  a  coiu'se  which  this  court  could 
pursue"  (e). 

2.  In  Woodijatf  v.  Grcsleij  {/),  the  facts  were  as  follows. 
On  the  marriage  of  Sir  N.  and  Lady  Gresley  two  settle- 
ments were  executed :  by  one,  a  sum  of  stock  and  estates 
in  W.  (the  lady's  property)  were  conveyed  to  trustees  in 
trust  for  her  for  life,  with  remainder  in  trust  for  the  chil- 
di'cn  of  the  marriage ;  and  by  the  other,  Sir  N.  granted  out 
of  his  estates  a  rent-charge  to  Lady  G.  for  life.  She,  after 
her  husband's  death,  fraudulently  obtained  a  transfer  of 
the  stock,  and  sold  it  out;  and  afterwards  she  assigned  her 
life  interest  in  the  estates  in  W.  and  the  rent-charge  to  A. 
for  valuable  consideration,  bui  icith  notice  of  the  fraud.  It 
was  held,  that  the  rents  of  the  estates  in  W.  and  the  rent- 
charge  were  liable  to  be  applied  to  replace  the  stock,  and 
a  receiver  of  them  was  appointed  for  that  purpose. 

3.  But  where  a  testator  devised  certain  real  estate  for 
life  to  one  of  his  executors  and  trustees,  and  the  devisee 
afterwards  committed  a  breach  of  trust  and  filed  his  peti- 
tion for  liquidation,  it  was  held,  that  as  against  the  trustee 
in  liquidation  the  other  cestuis  que  trust  had  no  lien  on 
the  interest  of  the  trustee,  the  Lord  Justice  James  saying, 
"The  estate  of  a  legal  devisee  is,  under  no  circixmstances, 
under  the  control  of  the  court" (y). 

[e)  Fuller  v.  Kill f/hf,  sup.  {//)  Fox  v.   J3iicklc>/,   L.  R.,    3 

(/)  8  Sim.  180.  Ch.  Div.  511. 
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Art.  74. — LiahiUty  of  Third  Forties  privy  to  a 
fraudulent  Breach  of  Trust. 

All  persons  who  are  parties  to  a  fraudulent  breacli 
of  trust  render  themselves  equally  liable  with  the 
trustees,  and  the  Statute  of  Limitations  will  not 
run  in  their  favour  until  the  fraud  is  known  to  the 
persons  affected  by  it  {a). 

Illust. — 1.  A  testator  bequeathed  a  sum  of  600/.,  wliich 
he  described  as  being  in  the  hands  of  one  Gregory  (to 
whom  he  had  lent  the  same  on  the  security  of  his  note  of 
hand),  to  his  son-in-law  Eolfe,  upon  trust  to  invest  the 
same  and  pay  the  dividends  and  interest  to  his  daughter, 
the  wife  of  Eolfe,  for  life,  for  her  separate  use ;  and  after 
her  death,  upon  trust  for  EoKe  for  life,  with  remainder  to 
their  children.  On  the  death  of  the  testator,  EoKe  the 
trustee  became  indebted  to  Gregory,  and  in  order  to  dis- 
charge part  of  that  debt  he  delivered  to  Gregory  the  note 
of  hand  for  600/.  It  was  held  that  as  Gregory  had  infor- 
mation of  the  manner  of  the  bequest  he  was  a  party  to  the 
fraudulent  abstraction  of  the  trust  property,  and  liable  to 
refund  the  amount,  and  that  being  founded  on  fraud  the 
Statute  of  Limitations  did  not  apply  {b). 

2.  So  where  a  fund  was  standing  to  the  account  of  two 
trustees  in  the  books  of  some  bankers,  who  had  notice  that 
it  was  a  trust  fund,  and  by  the  direction  of  the  tenant  for 
life  only  they  transferred  it  to  his  account,  and  thereby 
obtained  payment  of  a  debt  due  from  him  to  them.  It  was 
held  that  the  trustees  might  sue  the  bankers  to  have  the 
trust  fund  replaced,  and  that  the  Statute  of  Limitations 
was  not  applicable  (c). 

3.  In  Eaves  v.  Hiclcson  {d),  trustees  had  paid  over  trust 

[a)  Eolfe  V.    Gregory,    11  Jur.,  Div.  352. 
N.  S.  98;   Bridgema7i  v.   Gill,  24  {h)  liolfe  y.  Gregory,  sup. 

B.  302;  i:aves  v.   Hiclcson,   30  B.  \c)  Briclgemmi  y.  Gill,  2iB.  302. 

136  ;  and  see  per  Malins,  V.-C,  {d)  30  B.  136. 

Morgan  v.    Elford,  L.  R.,  4  Ch. 
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funds  bequeathed  to  the  children  of  one  "William  Knibb, 
upon  the  faith  of  a  forged  marriage  certificate,  which 
William  Knihb  produced  tn  tJtem,  from  which  it  ap})eared 
that  certain  illegitimate  children  of  his  were  legitimate. 
It  was  held  that  William  Knibb,  who  had  produced  the 
certificate,  must  be  made  responsible  for  the  money  as  well 
as  the  trustees.  

Art,  75. — Folloicinfj  Tntst  Propertij  into  the  Hands  of 
TJdnl  Parties. 

If  trust  property  comes  into  the  hands  of  any  person 
inconsistently  with  the  trust,  then — 

a.  If  such  person  has  got  the  legal  estate,  he  will 
be  a  mere  trustee  for  the  persons  entitled  under  the 
trust ;  unless  he,  or  some  person  through  whom  he 
claims  (a),  has  bona  fide  piu'chased  the  property  for 
valuable  consideration,  and  without  receiving  notice 
of  the  existence  of  the  trust  before  completion  of 
the  purchase,  and  before  payment  of  the  piux'hase- 
money  (b) ; 

(2.  If  he  has  not  got  the  legal  estate  (<?),  or  if  the 
property  is  a  mere  chose  in  action  (d),  he  will  be 
a  mere  trustee,  notwithstanding  that  he  purchased 
it  bona  fide  for  value  and  without  notice ;  unless 
(being  a  chose  in  action)  the  property  consists  of  a 
negotiable  instrument  (e) ,  or  an  instrument  which 
was  intended  by  the  parties  to  it  to  be  transferable 
free  from  all  equities  attaching  to  it  (/). 

Illust. — 1.  Thus  in  Boursot  v.  Savage  {g),  A.,  one  of 

(a)  Harrison  v.  Forth,  Pr.  Ch.  3Iore  v.  Mcdiow,  1  Ch.  Ca.  34. 

51;  Martins -v.  JoUfe,  Amb.  313;  (c)  SeeperLordWestbui-y.P/iiV- 

M'Qucm  V.  Farqufiar,  11  V.  478.  UjJs  v.  Fkillips,  4  D.,  F.  &  J.  208. 

{b)  Bassett  Y.Kosicorf III/, 'Hj-G.  (d)   Turton  v.  Benson,  1  P.  W. 

1;  Boursotw.  Savage,  Ij.'R.,  1^.(1.  496;    Ord  v.  White,    3   B.    357; 

134 ;  Mackreth  v.  Symmons,  15  V.  Mangles  v.  Fixon,  3  H.  L.  Cas.  702. 

349;  Filcher  Y.  Rawlins,  L.  R.,  7  (?)  Anon.,  Com.  Rep.  43. 

Ch.  259;   and  as  to  the  tnne  at  (/)  Be  Blakcleij  Co.,  L.  R.,  3 

which    the    notice    is    efltectual,  Ch.  154;  Be   General  Estates  Co., 

Lady   Bodmin   v.  Vanderbendz,    1  ibid.lbS;   Crouch  y.  Credit  Fonder, 

Ver.    179;    Jones    v.    Thomas,    3  L.   R.,    8   Q.   B.    374;    and   see 

P.   W.  243;  Attorney-General  v.  Judicature  Act,  1873,  s.  25. 

Gouer,  2  Eq.  Ca.  Ab.  G85,  pi.  11;  {g)  L.  R.,  2  Eq.  134. 

TJ.T.  O 
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thi'ee  trustees,  executed  an  assignment  of  leaseliold  pro- 
perty, held  by  them  jointly,  to  a  purchaser,  and  forged  the 
signatures  of  his  two  co-trustees,  and  also  the  requisite 
assent  of  his  cestui  que  trust  to  the  sale.  A.  was  a  solicitor, 
and  acted  as  such  for  the  purchaser.  It  was  held,  that  in 
accordance  with  the  maxim  Qui facit lyer  al'mm,  facit per  se, 
the  purchaser  had  constructive  notice  by  his  solicitor  of  the 
existence  of  the  trust,  and  that  although  the  execution  by 
one  of  three  joint  tenants  was  a  valid  assignment  of  the 
legal  interest  in  one-third  of  the  property  to  the  purchaser, 
yet  the  constructive  notice  of  the  trust  disentitled  him  from 
taking  any  beneficial  interest. 

2.  So  where  there  is  a  lien  for  unpaid  purchase-money 
(which,  as  we  have  seen,  burdens  the  estate  with  a  trust 
pro  tanto),  a  subsequent  purchaser,  with  notice  of  the  lien 
(such,  for  instance,  as  that  which  is  constructively  afforded 
by  the  absence  of  an  indorsed  receipt  on  the  convey- 
ance (A) ),  will  take  the  estate  subject  to  it  (i). 

3.  If  an  ahenee  is  a  volunteer,  then  the  estate  wiU  re- 
main biu'dened  with  the  trust,  whether  he  had  notice  of 
the  trust  (A:)  ornot(/);  for  a  volunteer  has  no  equity  as 
against  a  true  owner. 

4.  But  where  one  purchased  lands  from  a  devisee  of 
them  bona  fide,  and  without  notice  of  any  defect  in  the 
will,  and  afterwards  the  heir  of  the  testator  filed  a  bill, 
alleging  that  the  testator  had  revoked  his  will,  it  was  held 
that  the  purchaser  was  entitled,  whether  the  will  was  re- 
voked or  not  (??^). 

5.  In  llwnidike  v.  Htcnt{n),  a  trustee  of  two  different 
settlements  having  applied  to  his  own  use  funds  subject 
to  one  of  the  settlements,  replaced  them  by  funds  which, 

[h)    2  Prcst.  Conv.  429.  Ed.  55. 

ii)  Maclircth  y.Si/tnmons,  15  V.  (w)  Bassctt  \.  KoswortJvj,  2  L. 

349.      ~    ■■    "-  C.  1. 

{k)  Manscll\.  ManscU,  2  P.  W.  («)  3  D.  &  J.  56;  and  sec  Case 

678.  V.  James,  3  D.,  F.  &  J.  25G;  aud 

(/)  Ibid.;  Spttrgcon  v.  CoUicr,  1  Datcson  v.  I'liiicc,  2  D.  &  J.  41. 
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Tinder  a  power  of  attorney  from  liis  co-trustee  under  the 
other,  he  transferred  into  the  names  of  himself  and  his  co- 
trustee in  the  former.  In  a  suit  in  respect  of  breaches  of 
trust  of  the  former  settlement,  the  trustees  of  it  transferred 
the  fund  thus  replaced  into  court,  and  it  was  held  by  the 
Court  of  Appeal,  that  the  transfer  into  court  was  equiva- 
lent to  an  alienation  for  value  without  notice,  and  that  the 
cestuis  que  trust  under  the  other  settlement  coidd  not  follow 
the  trust  fund. 

6.  The  trustees  of  a  settlement  advanced  the  trust  money 
on  the  security  of  real  property  which  was  conveyed  to 
them  by  the  mortgagor,  the  mortgage  deed  noticing  the 
trust.  The  surviving  trustee  of  the  settlement  afterwards 
reconveyed  part  of  the  property  to  the  mortgagor  on  pay- 
ment of  part  of  the  mortgage  money,  which  he  forthwith 
appropriated.  The  mortgagor  then  conveyed  that  part  of 
the  property  to  new  mortgagees,  concealing,  with  the  con- 
nivance of  the  trustee,  both  the  prior  mortgage  and  the 
reconveyance.  When  the  fraud  was  discovered  the  cestui 
que  trust  under  the  settlement  filed  a  bill  against  the  new 
mortgagees,  claiming  priority ;  but  the  court  refused  to 
interfere,  Lord  Justice  James  sapng,  "I  propose  to  apply 
myseK  to  the  case  of  a  purchaser  for  valuable  consideration 
without  notice,  obtaining  on  the  occasion  of  his  purchase, 
and  by  means  of  his  purchase  deed,  some  legal  estate, 
some  legal  right,  some  legal  advantage  ;  and  according  to 
my  view  of  the  established  law  of  this  court,  such  a  pur- 
chaser's plea  of  a  purchase  for  valuable  consideration  with- 
out notice,  is  an  absolute,  unqualified,  unanswerable  plea 
to  the  jurisdiction  of  this  court.  ...  In  such  a  case  a 
purchaser  is  entitled  to  hold  that  which,  without  breach  of 
duty,  he  has  had  conveyed  to  him"(o), 

7.  It  woidd  seem  that  a  bona  fide  purchaser  for  value 
would  not  be  bound  by  notice  of  a  very  doubtful  equity; 

(o)  Pilcher  v.  RaicUns,  L.  E,.,  7  Ch.  259. 
O  2 
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for  instance,  wliere  tlie  construction  of  a  trust  is  ambiguous 
or  equivocal  (;j) ;  but  •where  he  is  ignorant  of  any  ■well- 
Tinderstood  doctrine  of  equity,  such,  for  instance,  as  that 
relating  to  the  separate  estate  of  married  women  {q),  he 
will  not  be  excused. 

8.  A  purchaser  with  notice  from  a  purchaser  witliout 
notice  is  safe ;  for  if  not,  an  innocent  j)urchaser  for  value 
would  be  incapable  of  ever  alienating  the  property  which 
he  had  acquired  without  breach  of  duty,  and  such  a 
restraint  on  alienation  would  necessarily  create  that  stag- 
nation against  wliich  the  law  has  always  set  its  face  (r). 

9.  AVhere  a  trustee,  holding  a  mortgage,  deposits  the 
deeds  with  another  to  secure  an  advance  to  himself,  the 
lender  wiU  have  no  equity  against  the  cestuis  que  trust, 
however  bona  fide  he  may  have  acted,  and  however  free  he 
may  have  been  of  notice  of  the  trustee's  fraud,  for  he  has 
not  got  the  legal  estate,  and  therefore  his  equity',  being  no 
stronger  than  that  of  the  cestuis  que  trust,  the  maxim  Qui 
prior  in  tempore,  potior  injure  est  applies  (s). 

10.  It  is  upon  this  principle  that  choses  in  action  are 
generally  taken,  subject  to  all  equities  affecting  them. 
Thus  in  Tiirfon  v.  JBensofi  (t),  a  son  on  his  marriage  was  to 
have  from  his  mother,  as  a  portion,  a  sum  equal  to  that 
with  which  his  intended  father-in-law  should  endow  the 
intended  wife.  The  son,  in  order  to  induce  the  mother  to 
give  him  a  larger  portion,  entered  into  a  collusive  arrange- 
ment with  the  father-in-law,  whereby,  in  consideration  of 
the  latter  nominally  endowing  his  daughter  with  3,000/., 
the  son  gave  him  a  bond  to  repay  him  1,000/.,  part  of  it. 
This  bond,  being  made  upon  a  fraudulent  consideration, 
was  void  in  the  hands  of  the  father-in-law,  and  it  was  held, 

{pj  Hardy  v.  Reeves,  5  V.  42G;  (y)  rurker  v.  Brooke,  9  V.  583. 

Cordtcell  v.  Mackrill,  Ainb.  51C;  (/•)  See  cases  cited  note  (r/),  suj). 

Wariciclc  v.  Warwick,  3  At.  291;  (.s)  Kcwton  v.  Newton,  L.  E..,  4 

but  sec  and  consider  per  Lord  St.  Ch.  143 ;  and  Joijee  v.  Le  Molci/us, 

Leonards,  T/io»ipson  v.  Si)iij)so?t,  2  J.  &  L.  374. 

1  Dr.  ic  War.  491.  {t)  1  P.  W.  496. 
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that  being'  a  cliose  in  action,  he  could  not  confer  a  better 
title  upon  his  assignee. 

11.  The  bona  fide  purchaser  of  an  equitable  interest 
without  notice  of  an  express  trust,  cannot  defend  his  position 
by  subsequently,  and  after  notice,  getting  in  an  outstanding 
legal  estate /ro7n  the  trustee;  for  by  so  doing  he  -would  be 
guilty  of  taking  part  in  a  new  breach  of  trust  (u).  But  it 
would  seem  that  if  he  can  perfect  his  legal  title  without 
being  a  party  to  a  new  breach  of  trust  (as,  for  instance, 
by  registering  a  transfer  of  shares  which  have  been  actually 
transferred  before  notice),  he  may  legitimately  do  so  {v). 


Art.  76. — LiahUitij  of  Fcvsons pau'ing  Moncij  burdened 
ic/fh  a  Trust  to  sec  to  its  Apj^Ucaiion. 

AVhere  a  person  purchases  trust  property  under  a 
trust  for  sale  witli  notice  of  the  trust,  or  pays 
money  owing  to  the  trust  estate  with  like  notice, 
he  is  bound  to  see  to  the  application  of  money 
paid  by  him  {a),  except  in  the  following  cases, 
namely : — 

oc.  Where  the  settlement  expressly  exempts  him 
from  doing  so ; 

(6.  Where  the  settlement  is  dated  subsequently 
to  the  28th  August,  1860,  and  the  duty  is  not 
expressly  cast  upon  him  by  the  settlement  {h)  ; 

7.  Where  the  trusts  of  the  money  are  not  simple 

(m)  Saunders  v.  Bchetv,  2  Ver.  have  begged  the  question,  inas- 

271;  Collier  Y.  Mc Bean,  34  B.  426;  much  as  it  states  that  the  pur- 

Sharples  v.   Adams,   32   B.   213;  chaser   shall    be   discharged    by 

Carter  V.  Carter,  3  K.  &  J.  617.  "the   receipt   of   any   person  to 

{v)  Dodds  V.  Hills,  2  H.  &  M.  whom  any  purchase  or  mortgage 

424.  money  shall  be  payable  upon  any 

(«)  Dart,  596,  5th  ed. ;  ElUoit  express  or  implied  trust, "  whereas 

v.'Merrynwn,  1  L.  C.  64.  the  whole  question  is,  whether  the 

(5)  23  &  24  Vict.  c.  145,  s.  12.  purchase-money  is  payable  to  the 

This    statute    is    the    only    one  trustee  or  to  the  cestuis  que  triist. 

which  can   be   relied   on.     Lord  In  addition  to  which  it  only  ap- 

St.  Leonards'  Act,  22  &  23  Vict.  plies  to  pui'chasers  and  mortga- 

c.  35,  s.  23,  which  was  intended  gees, 
to  have  the  same  effect,  seems  to 
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trusts  (c'),  or  being  simple  trusts  it  is  gathered  from 
tlie  settlement  that  the  settlor  coiifeuip/afcd  the  pos- 
sibility of  any  of  the  eestuis  que  trust  being  under 
disability  at  the  date  of  the  sale  or  payment  (*■/),  or 
in  any  other  case  where  an  intention  to  impose  the 
duty  on  the  purchaser  or  person  paying  cannot 
reasonably  be  inferred  (c). 

Illust. — 1.  Sub-article  7  is  the  only  part  of  the  fore- 
going article  wliich  requires  illustration.  Where  the  trust 
is  for  payment  of  general  debts  either  alone  or  in  priority 
to  specilied  debts  or  legacies,  the  purchaser  is  discharged 
from  seeing  to  the  apj)lication  of  the  purchase-money ; 
because  the  trustee  has  to  ascertain  and  test  the  validit}' 
of  all  debts  which  may  be  alleged  to  be  due,  and  there- 
fore the  trusts  of  the  purchase-money  are  not  simple 
trusts  {/) ;  and  a  simple  exemption  holds  where  the  pur- 
chase-money is  to  be  applied  in  the  pui'chase  of  other 
lands  ( ff),  or  on  other  special  trusts.  But  where  the  trusts 
of  the  purchase-money  are  to  pay  certain  specified  debts 
or  specified  legacies,  so  that  the  parties  entitled  are  clearly 
ascertained  by  the  settlement,  and  if  there  is  no  other  evi- 
dence of  the  intention  of  the  settlor  to  exempt  the  purchaser 
from  seeing  to  the  application  of  the  purchase-money,  he 
will  be  bound  to  do  so.  For  in  equity  the  eestuis  que 
trust  are  the  absolute  owners,  and  the  trustee  is  a  mere 
instrument  or  agent,  and  therefore  the  eestuis  que  trust 
are  the  persons  to  receive  the  purchase-money,  and  to  give 
a  valid  receipt  for  it  (A).     It  is,  however,  humbly  conceived 

(c)   See  Stoiy,  §  1134,  and  cases  420;  Forbes  v.  PeacocJ,-,  1  Ph.  717; 

cited  as  illustratious,  infra.  Itobinson  v.  Lowater,  5  D.,  M.  & 

id)  Dart,  597, 5th ed. ;  Soivarsby  G-.  372 ;  Ite  Langmead,  7  D.,  M.  & 

V.  Lacen,  4   Mad.   142  ;   Lavender  Gr.  353. 

V.  Stanton,  6  ibid.  46;  Balfour  \.  {g)  Boran  v.   Wiltshire,  3   Sw. 

Welland,  16   V.   151;    Breedon  v.  699. 
Brecdon,  1  R.  &  M.  413.  {h)    Wetherby  v.  St.  Giorgio,  2 

[c)  Dart,  596,  5th  ed. ;  and  see  Ha.  G2i;  JoJmson  v.  Kcnnett,  sup.  ; 

generallj  iHliott  V.  Ifcrrgman,  siij).  Horn  v.  Horn,  2  Sim.  &  St.  448; 

(/)  Elliott  V.  Mcrrgman,  sup.;  Lloyd  v.  Baldwin,  1  V.  sen.  173; 

Johnson  v.   Kennett,   3    M.   &   K.  Ithell  v.  Beanc,  ibid.  215;  Binks 

624;  Eland  v.  Eland,  4  M.  &  C.  v.  LordRohchy,  2  Mad.  23S. 
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that  if  tlie  doctrine  that  a  power  to  give  valid  discharges 
is  to  be  implied  where  the  trustee  has  some  unascertained 
duty  to  perform  with  the  purchase-money  before  papng  it 
over  to  the  ccstuis  quo  trust  were  carried  to  its  logical  con- 
clusion, it  would  apply  to  cases  in  which  the  purchase- 
money  is  to  be  distributed  among  specified  persons ;  but 
the  trustee  is  directed  to  first  pay  thereout  all  expenses  of 
the  sale.  For  it  does  not  seem  reasonable  to  supjwse  that 
the  settlor  intended  to  impose  on  the  purchaser  the  dutj' 
of  ascertaining  that  the  costs  deducted  were  properly  in- 
curred at  all,  or  if  properly  incurred  were  properly  taxed 
before  payment.  It  is  difficult  to  see  wherein  such  a  case 
differs  from  a  general  charge  of  debts,  inasmuch  as  the 
ascertainment  of  the  expenses  of  the  sale  would  require 
quite  as  much  circumspection  and  trouble  on  the  part  of 
the  purchaser  as  an  investigation  into  the  settlor's  general 
debts.  However,  I  am  not  aware  that  the  doctrine  has 
ever  been  pushed  to  this  extent;  and  it  is  not  considered 
very  probable  that  the  court  would  do  so  now. 

2.  AVhere  the  trust  was  to  pay  certain  specified  sums  and 
then  to  invest  the  residue,  it  was  held  that  the  purchaser 
was  bound  to  see  to  the  payment  of  the  specified  sums. 

3.  But  where  a  testator  devised  certain  land  unto  his 
children,  "the  same  to  be  sold  when  the  executors  and 
trustees  of  this  my  last  will  shall  see  proper  to  dispose  of 
it,  and  the  money  arising  out  of  my  said  lands  and  tene- 
ments to  be  equally  and  severally  divided  among  my  above 
named  childi-en,"  some  of  whom  were  infants,  it  was  held 
that  the  trustees  could  give  valid  receipts,  the  Vice-Chan- 
cellor  saying:  "It  is  plain  the  testator  intended  that  the 
trustees  should  have  an  immediate  power  of  sale.  Some  of 
the  children  were  infants,  and  not  capable  of  signing 
receipts.  I  must,  therefore,  infer  that  the  testator  meant 
to  give  to  the  trustees  the  power  to  sign  receipts,  being  an 
authority  necessary  for  the  exoculion  of  his  declared  pur- 
pose" (i). 

(()  Soicarshij  v.  Loccij,  sup. 
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4.  On  tlio  other  liand,  wliere  the  intention  on  the  part  of 
the  testator  cannot  bo  implied,  as  for  instance,  where  ho 
contemplates  that  all  the  cestuis  C[ue  trust  will  be  sui  juris 
at  the  date  of  sale,  but  in  fact  one  or  more  of  them  labour 
under  some  disability  (as,  for  instance,  if  one  dies  and  his 
representative  is  an  infant)  at  that  date,  the  purchaser  will 
have  to  see  to  the  application  of  the  purchase-money;  for 
the  rule  of  law  depends  upon  construction  or  intention,  and 
not  convenience  (A-). 

5.  As  the  rule  depends  upon  implied  intention,  an  im- 
plied power  to  give  valid  discharges  is  not  taken  away  by 
the  fact  that,  at  the  actual  date  of  sale,  the  status  of  the 
parties  interested  is  such  as  would  have  rebutted  the  pre- 
sumption had  the  settlor  had  such  status  in  his  contempla- 
tion at  the  date  of  the  settlement  (/).  For  instance,  where 
a  testator  devises  property  to  trustees  upon  trust  to  sell  and 
pay  debts  generall}',  and  subject  thereto  upon  trust  for 
A.  B.,  the  non-existence  of  debts  at  the  time  of  sale  is,  in 
general,  immaterial;  for  the  testator  contemplated  that 
there  would  be  some,  and  therefore  intended  to  give  the 
trustees  power  to  give  valid  discharges  (m).  But  if  the  sole 
object  of  the  trust  was  to  pay  debts,  and  the  purchaser  knew 
that  there  were  none,  or  that  they  had  been  paid,  he  wiU 
of  course  not  be  justified  in  pajdng  the  purchase-money  to 
the  trustee,  for  the  sale  would  in  such  case  be  itseK  a 
breach  of  trust,  and  the  purchaser  taking  with  notice  would 
of  course  be  responsible  under  Ai'ticle  75  («). 

6.  It  may  here  be  mentioned  that  on  similar  principles 
where  there  is  a  charge  of  debts  and  a  power  of  sale  in  the 
event  of  the  personal  estate  proving  deficient,  the  purchaser 
need  not  concern  himself  to  ascertain  whether  there  is  a 
deficiency  in  the  personal  estate  (o). 

(A)  Dart,  597  and  599,  oth  eel.  («)    Watklns  v.  CheeJc,  2  S.  &  S. 

(/)  Ibid.  600.  199;  Eland  y.  Eland,  sup. 

{»i)  Forbes    v.    Peacock,    1    Ph.  [o)   Greet  ham  v.  Cotton,   13  W. 

721;  Sabin  v.  Hcapc,  27  B.  553;  R.  1009;  Bird  \.  Fox,  11  Ha.  40; 
Balfour  v.  Wetland,  16  V.  151.  but  see  Fierce  v.  Hcott,  \Y.  k.  C. 

E.X.  257. 
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ABROAD,  trustee  residing,  may  be  removed,  149. 

ACCELEEATION  of  a  trust  for  sale,  breach  of  trust,  119. 

ACCEPT^VNCE  OF  A  TRUST,  88  et  seq. 
prior  agreem.ent  not  equivalent  to,  87. 
taking  out  probate  equivalent  to,  88. 
interfering  with  tnist  property  generally  equivalent  to,  88,  89. 

ACCOUNTS,  trustee  should  be  ready  with,  125. 

trustee  entitled  to  have  his,  gone  through  and  settled  or  im- 
peached, 164. 

ACCUJIULATION.     See  PEEPExinTiES. 

dii-ection  for,  until  a  given  age  generally  futile,  142. 

ACQUIESCENCE.     See  CoxctrEEExcE  and  Laches. 

in  voluntary  trust  after  learning  its  true  natixre,  45. 

ACTIONS,  trustee  the  proper  plaintiff  in,  regarding  the  tnist  pro- 
perty, 101. 

ACTS  of  the  settlor,  -when  admissible  to  rebut  presumption  of  trust, 
26,  74. 

ADVANCEMENT  of  infants,  134.     And  see  EESuiTrN-o  Teitst  (3). 

ADVANTAGE,  trustee  must  not  gain  any,  from  trust,  121  ct  seq. 

ADVERSE  TITLE.     See  Jus  Teeth. 

ADVICE,  trustee  committing  breach  of  trust  ia  [pui-suance  of  legal, 
not  indemnified,  104. 
of  judge,  trustee  may  get,  165. 

under  what  circumstances  given,  ib. 

AGE,  attempt  to  restrain  enjoyment  of  property  until  a  given,  gene- 
rally futile,  142. 

AGENT  is  a  constructive  trustee,  79. 

when  trustee  may  employ  an,  Wl  et  seq. 
how  far  trustee  liable  for  defaults  of,  ib. 

ALIEN  may  bo  a  cestui  que  trust,  43. 
may  be  a  tiTistee,  85. 
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ALIENATION.     Sec  ANTicirATiox. 

ALLOWANCE.     See  Salaey  and  Reisibursejient. 

ANNUITY,  person  for  whom  an,  is  dii'ected  to  be  purchased  may 
claim  money,  143. 
even  though  anticipation  bo  restrained  on  pain  of  forfeiture,  ih. 

ANTICIPATION,  restraint  on,  generally  void,  33—140. 

aliter,  in  case  of  pav,  pensions  or  property  inalienable  by  statute, 

28,  29. 
aliter,  in  case  of  married  woman  during  covertiu'e,  ih. 
married  woman  restrained  from,  cannot  release  a  breach  of  trust, 
157. 
not  liable  for  fraud,  190. 
may  nevertheless  bar  estate  tail,  141. 

APPEAL  by  trustee  is  at  his  own  risk,  167. 

APPORTIONMENT  of  purchase-money  on  a  joint  sale,  113. 

ARTICLES,  marriage,  construed  liberally.     See  Executoey  Tkusts. 

ATTORNEY.     See  Solicitoe. 

AUTHORITY  of  trustee.     Sec  Powees. 

of  cestui  que  trust.     See  Cestui  auE  tettst. 

BANK  ANNUITIES.     See  Investment. 

BANKER,  when  trustee,  liable  for  failure  of,  116. 
trustees  may  remit  money  through,  117. 

BANKRUPT  TRUSTEE  may  be  removed,  148. 

BANKRUPTCY,  trust  for  personal  enjoyment  notwithstanding,  is 
illegal,  32. 
trust  until,  and  then  over,  good,  33. 
a  voluntary  settlor  cannot  settle  upon  himself  until,  and  then 

over,  ib. 
what  settlements  are  void  against  the  settlor's  creditors  in,  53. 
of  trustee,  100. 

ti-ust  property  not  divisible  amongst  his  creditors,  if  recog- 
nizable, lb. 
aliter,  where  it  cannot  be  identified,  101. 
of  agent  or  factor,  money  of  principal  not  divisible  among  creditors, 
100. 

BARRING  ENTAIL,  man-ied  woman  restrained  from  anticipation  is 
capable  of,  141. 

BILL  IN  PARLIAMENT,  trustee  may  oppose,  132. 
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BREACH  OF  TRUST.     Sec  Conciterence  ;  Release  ;  Tenant  foe 
Life  ;  Maeeied  Woman  ;  Infant  ;  Waivee  ;  Laches. 
trustee  retiriug-  to  enable  co-trustee  to  commit,  is  liable,  110,  154. 
gainer  by,  must,  pro  tanto,  indemnify  the  trustee,  1G3. 
loss  by,  generally  a  simple  contract  debt,  173. 
loss  by,  a  joint  debt  from  the  trustees,  ib. 
measure  of  trustee's  resi^onsibility  for,  175. 
where  interest  payable  by  trustee,  ib. 

where  trust  money  actively  used  in  trade,  176 — 179. 

unreasonable  delay  in  investing  tnist  m.oneys,  lb. 

improperly  calling  in  investments,  ib. 

mixing  trust  moneys  with  jirivate  moneys,  ib. 
property  acquired  by  trustee  out  of  trust  funds  is  liable  for,  182. 
where  set-off  of  gain  against  loss  allowed,  184. 
injunction  to  jirevent,  180. 
appointment  of  receiver  to  prevent,  ib. 
fraudulent,  is  a  crime,  188. 

cestui  que  trust  party  to,  is  liable  to  extent  of  his  interest,  190. 
aliter,  if  legal  owner,  191. 
third  persons  parties  to,  are  liable  for,  192. 

how  far  trust  property  may  be  followed  into  hands  of  third  parties 
clauning  imder  a,  193. 

BROKER,  when  trustee  liable  for  default  of,  116. 

CESTUI  QUE  TRUST,  definition  of  a,  2. 

an  apparent,  is  not  always  one  in  reality,  17. 
who  may  be  a,  43. 

corporation,  ib. 

alien,  ib. 

miist  be  a  hiunan  being,  ib. 
infant.     Sec  Advancement  ;   Conctjeeence  ;   Maintenance  ;   and 

Release. 
authority  of,  139  ct  seq. 

in  simple  tnists,  ib. 

of  one  out  of  many  in  a  special  trust,  ib. 

may  freely  assign  his  interest,  140. 

aliter,  where  married  woman  restrained  from  anticipation,  ib. 

where  all  concur  in  a  sf)ecial  trust,  141. 

are  collectively  the  absolute  owners,  142. 

no  restraint  can  be  put  upon  their  absolute  enjoyment  where 
they  are  the  only  people  interested,  ib. 

married  women  may  be  restrained,  ib. 
concurrence  of,  in  breach  of  trust.     See  Concurbence. 
release  by.     See  Release. 
laches  of.     See  Laches. 

CHARGE,  raises  a  tiiist,  11. 

no  resulting  trust  of  residue  after  payment  of,  66. 
Statute  of  Limitations  a^jplies  to  a,  161. 

CHATTELS,  trust  of,  may  be  declared  by  parol,  37. 

CHILD.     (S'tfc  Advancement  ;  Maintenance;  Resulting  Teust  (3). 


204  Ea)EX. 

CHOSE  in  action,  purchaser  of,  takes  subject  to  all  equities,  193. 

CLASS,  power  of  disposal  among  a,  raises  a  trust,  12. 

CLERGYMAN,  undue  influence  of,  46. 

COMMISSION.     Sec  Saiaey. 

COMPANY.     See  Inteststent  and  Dieectoes. 

COMPOUND  INTEREST.     See  Inteeest. 

CONCURRENCE  of  cestui  que  trust  in  breach  of  trust,  157. 

CONDITIONS  of  sale.     See  Sale. 
trustees  must  fulfil  all,  119. 

CONFIDENCE,  the  root  of  a  trust,  1. 

CONFIRMATION.     See  "Waivee  and  Release, 

CONFLICT  of  duty  in  trustee,  187. 

CONFORMITY.     See  Receipts. 

CONSENT  -where  required  must  be  obtained,  119. 

CONSIDERATION.     See  Valuable  Coxsideeation. 

CONSTRUCTION.     See  Executed  and  Executoey  Teusts. 

CONSTRUCTIVE  TRUSTS  AND  TRUSTEES,  63  et  seq.     And  see 

Resulting  Teusts. 
summary  of,  63. 
profits  made  by  persons  holding  fiduciary  positions,  77. 

by  tenants  for  life,  ib. 

by  joint  tenants,  ib. 

by  mortgagees,  ib. 

by  partners,  directors,  or  promoters,  78. 

by  agents  and  solicitors,  79. 
vendors  and  purchasers  are,  for  each  other,  80. 
equitable  mortgagors  are,  81. 
mortgagee's  heirs  were  formerly,  ib. 
mortgagee  in  possession  is  a,  ib. 
may  purchase  from  cestui  que  trust,  128. 

CONTESraENCY.     See  Teust  Peopeety. 

CONTRACT.     See  Covenant. 

CONTRIBUTION  among  trustees,  173. 

CONVERSION.   'See  Followinq  Teust  Peopeety. 

COPYHOLDS,  volimtary  covenant  to  surrender,  not  enforceable,' 21. 
trustee  can  demand  admission  to,  102. 
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COSTS.     &'<;  Retieement ;  Removal;  a)/d  Coxtet. 

dii-ection  for  pajTnent  of,  does  not  make  employes  cestuis  que 
ti'ust,  IS. 

CO -TRUSTEE,  trustee  cannot  relieve  himseK  of  responsibility  by 
deputing  his  duties  to,  112. 
may   be   safely   permitted  to   receive,  but   not   to   retain   trust 

moneys,  117,  118. 
■when  trustee  answerable  for  defaults,  acts,  or  receipts  of,  lol. 
opinion  of  Lord  Westbury  as  to  responsibility  for,  155. 

COURT,  when  trastee  may  pay  into,  166. 
effect  of  paying  trust  money  into,  ib. 
what  sufficient  justification  for  paying  into,  167  et  seq. 
trustee  instituting  a  suit  in,  167. 

what  will  justify  a  trustee  in  instituting  a  suit  in,  %h. 
appointment  of  new  trustees  by.  See  New  Tkustee. 
retirement  of  trustee  under  sanction  of.     See  Retieesient. 

COVENANT  to  settle  raises  a  trust  when  based  on  value,  19. 
aliter,  where  voluntary,  21. 
duty  of  trustee  to  enforce  against  settlor,  106. 

CREATION  OF  TRUST.     See  Declaeed  Teust. 

CREDITORS,  trustee  personally  liable  to,  of  business  carried  on  by 
him,  102. 
where  trust  is  for  payment  of  debts,  are  not  generally  cestuis 

que  trust,  17. 
settlement  intended  to  defeat.     See  Validity  (2). 
of  settlor  on  bankruptcy.     See  Bankeuptcy. 

CROWN.     See  Failuee  of  Cestuis  auE  teitst. 

DAMAGES  recovered  from  the  trustee  may  be  recovered  out  of  the 
trust  estate,  153. 

DEATH  of  trustee.     See  Estate. 

powers  siu'\-ive  to  co-tinistees,  145. 
devolution  of  office  on,  of  last  surviving  trustee,  146. 

DEBTS,  trust  for  payment  of,  when  illusory,  17. 
may  be  the  subject  of  a  trust,  40. 
trustee  may  release  or  compound,  105. 

should  exercise  reasonable  discretion  as  to  realization  of,  104, 

should  prove,  on  bankiniptcy  of  debtor,  ib. 

should  generally  realize  within  a  year,  109. 

DECLARATION  of  trust,  what  is  a  prima  facie  valid,  9. 
when  wiiting  necessary.     Sec  "Weiting. 

DECLARED  TRUST,  analysis  of,  9. 
creation  of,  10  ct  seq. 

language.     See  Language. 

when  illusory.     Sec  Illusoey  Teust. 
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DECLARED  TRVST—conthiued. 
creation  of — contuttwd. 

formalities  immaterial  where  based  on  value,  19. 

covenant  sirfficient,  ib. 

no  trustee  appointed  immaterial,  20. 
formalities  material  when  trust  voluntary.     See  Voluntaey 

Teust. 
object  of  the  trust.     See  Illegal  Tkusts. 
necessity  of  writing.     See  Whiting. 
vahdity  of.     See  Validity. 
constniction  of.     Sec  Construction. 

DELAY.     See  Inteeest  and  Laches. 

DELEGATION  of  trustee's  duties,  generally  not  permitted,  111  et  seq. 
of  trustee's  powers,  135  ct  scq. 

"DESIRES."     )See  Language. 

DEVISE  of  trust  estates,  99. 

pass  under  a  general  devise,  ih. 
of  the  office  of  trustee,  147. 

DEVISEE.     Sec  Resulting  Trusts. 

of  trustee,  when  he  can  execute  a  special  trust,  147. 

DEVOLUTION  of  trustee's  estate,  98. 
of  the  office  of  tnistee,  146. 

DIRECTION,  words  of,  raise  a  trust,  11. 

trustees  should  obey  the,  of  the  settlement,  119. 

DIRECTORS  are  constructive  trustees,  78. 

DISCHARGE,  trustee  entitled  to,  on  completion  of  trust,  164. 
not  entitled  to  a,  under  seal,  ib. 

DISCLAIMER,  85  et  seq. 
<^<?-  v/-<=^'2cr^  DISCRETION,  powers  involving,  cannot  be  delegated,  136. 
trustee  should  exercise  a  reasonable,  104. 

DISTRIBUTION,  power  of,  can  only  be  exercised  by  the  donee,  137. 
of  trust  fund,  trustee  must  pay  to  right  cestuis  que  trust,  110. 
aliter,  if  cestui  que  trust  dead,  156. 

DOUBT,  in  cases  of,  trustee  may  ajjply  to  the  court,  122. 
may  pay  money  into  court,  167. 
may  institute  a  suit,  ib. 

DOLTBTFUL  EQUITY,  notice  of,  does  not  bind  a  purchaser,  195. 

DOWER  attaches  to  estate  of  trustee,  101. 

DUTIES  OF  A  TRUSTEE.    See  Sale;  Purchase;  and  Investment. 
must  exercise  reasonable  care,  104  et  scq. 
not  excused  by  acting  under  skilled  advice,  ib. 
should  realize  debts  with  reasonable  speed,  ib. 
may  allow  time  where  expedient,  ib. 
may  release  or  compound  debts,  ib. 
should  enforce  covenants  against  settlor,  106. 
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DUTIES  OF  A  T-RVSTB-E—cmitinued. 

should  register  tnist  instnimeut  where  necessary,  106. 
duties  of  trustees  for  sale.     See  Sale. 
duties  of  trustees  for  piu-chase.     See  Pxtechase. 
duties  of  trustees  for  iuvestment.     Sec  Investment. 
not  generally  liable  for  pm-e  error  of  judgment,  109. 
not  liable  if  trust  property  stolen  w-ithout  theii'  fault,  ib. 

aliter,  if  obtained  by  fraud  or  forgery,  110,  111. 
need  not  insui-e  i^reniises,  109. 
delegation  of  duties,  112.     A)id  see  Delegation. 
must  obey  the  terms  of  the  settlement,  119. 
must  not  favom-  particular  cestuis  que  trust,  120. 
must  not  administer  tinist  property  so  as  to  throw  an  undue  bur- 
then on  tenant  for  life  or  remaindermen,  il/. 
must  not  set  up  jus  tertii,  121. 
should  be  ready  with  accounts,  125. 
must  not  profit  by  trust,  126. 
must  not  pui'chase  the  trust  x^roperty,  ib. 
must  generally  act  gratuitously,  129. 

EARMARK,  when  trust  property  has  an,  it  can  be  followed,  1S2. 

ELECT,  person  may,  to  take  money  bequeathed  upon  trust  to  piir- 
chase  an  annuity  for  him,  143. 
can  elect,  even  though  forbidden  to  sell  or  alienate  annuity,  ib. 
person  cannot,  to  take  his  share  of  real  estate  directed  to  be  sold, 
unless  the  other  cestuis  que  trust  concur,  14-1. 

ENJOYMENT,  attempt  to  fetter  generally  futile,  142. 

' '  ENTREAT. ' '     See  Language. 

EQUITABLE  ESTATE,  definition  of,  2 . 

EQUITABLE  MORTG-AGE,  mortgagor  a  constructive  trustee,  81. 
is  subject  to  all  prior  eqtiities,  196. 

EQUITIES,  where  there  are  any,  the  legal  owner  is  a  constructive 
trustee  imless  he  is  a  purchaser  without  notice,  79. 

ESTATE  OF  TRUSTEE,  90  ct  seq. 
where  he  takes  any  estate,  ib. 
the  quantity  of  his  estate,  92. 
pruna  facie  takes  a  fee,  ib.  and  96. 
indefinite  chattel  interests  abolished,  93,  98. 
devolution  of.     Sec  Devolution. 
demise  of,  99. 

passes  under  a  general  devise,  ib. 

aliter,  if  inconsistent,  ib. 
incidents  of,  at  law,  101. 
absolute  on  failui-e  of  cestm  que  trust,  103. 

ESTATE  TAIL.     Sec  Baeeing. 

EVIDENCE,  when  parol,  admissible  to  prove  an  express  trust,  37  et  seq. 
when  parol  evidence  admissible  to  prove  a  resulting  trust.     Sec 
Resulting  Teust. 
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EXECUTED  TRUSTS  construed  strictly,  57  et  seq. 

EXECUTOR,  one  may  remit  money  to  another,  116. 

of  last  sui"\iving  trustee,  when  he  may  execute  a  special  trust,  146. 

EXECUTORY  TRUST,  construed  liberally,  b1  et  seq. 
marriage  articles, 

"issue,"  how  construed  in,  59. 

construed  strictly  where  parties  understood  the  terms  they 
used,  ib. 
wills,  ib. 

intention  of  the  testator  is  to  prevail,  ib. 

separate  use  of  married  woman  may  be  implied,  62. 

EXPECTATION,  mere  words  of,  will  not  raise  a  trust,  14. 

EXPECTATIONS,  agreement  to  share,  valid,  28. 

EXPENSES,  reimbursement  of  trustees,  153  et  seq. 

dii-ection  to  pay,  does  not  make  employes  cestms  que  trust,  18. 

EXPLANATION,  words  of.     See  Language. 

EXPRESS  TRUST.     See  Declaeed  Trust. 

FACTOR,  money   of  principal  in   the   hands  of  insolvent,  can  be 
claimed  by  principal  if  capable  of  identification,  100. 

FAILURE  of  ti-ust  by  lapse,  <S:c.     See  Resulting  Trust. 
of  cestuis  que  trust,  103. 

trustee  takes  realty  absolutely,  ib. 
crown  takes  personalty,  ib. 

where  trustees  are  for  other  trustees,  the  latter  take,  ib. 
mortgagee  upon  failure  of  mortgagor's  heirs  takes  absolutely, 
ib. 

FATHER.    See  Resulting  Trust  (3) :  and  as  to  undue  influence  of,  46. 

FAVOUR,  trustees  must  not  unduly,  one  cestui  que  trust,  120. 

FEE  SIMPLE,  when  the  trustee  takes,  92. 

FELON  trustee,  the  court  will  remove  a,  148. 
whether  he  may  be  a  settlor,  43. 

FEME  CONVERT.     See  Married  Woiian. 

FIDUCIARY  PERSONS  are  constnictive  trustees,  77. 

FOLLOWING  TRUST  PROPERTY  in  the  hands  of  the  ti-ustee, 
100. 
into  the  hands  of  tliird  parties,  193. 
or  into  that  into  which  it  has  been  converted,  182. 

FORGED  AUTHORITY,  trustee  liable  if  he  pays  money  under,  to 
wi'ong  person,  110. 
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FORMALITIES  unnecessary  where  trust  based  on  value,  19. 
necessary  where  trust  is  voluntary,  20. 

FRAUD  of  settlor.     Sec  Resulting  Trust  (2)  and  Validity. 

whereby  a  settlor  is  induced  not  to  make  a  will  or  not  to  comply 

with  Statute  of  Frauds,  40. 
converts  a  wrongdoer  into  a  trastee,  82. 
a  secret  agreement  to  share  expectant  legacies  is  not  a,  28. 
of  trustee's  solicitor,  whether  trustee  liable  for,  113,  115. 
infants  and  married  women  are  liable  for,  85,  157,  159. 
aliter,  where  married  woman  is  restrained  from  anticipation,  15", 
159. 

FRAUDS,  STATUTE  OF.     See  Writing. 

FRAUDULENT  breach  of  tmst  a  crime,  188. 

intention  of  settlor  does  not  estop  him  claiming'  a  resulting  trust. 
See  Resulting  Trust  (2) . 

GAINER  by  breach  of  trust  must  pro  tanto  indemnify  the  tiaistee,  163. 

GIFT,  imperfect  voluntary,  is  not  equivalent  to  a  declaration  of  trust, 
2-4  et  scq. 
voluntary  when  it  raises  a  resulting  trust.     See  Resulting  Trust 
(1)  and  (3). 

GUARDIAN,  luidue  influence  of,  41. 

HEIR.     See  Resulting  Trust. 

of  last  sirrviving  trustee,  when  he  may  execute  a  special  trust,  146. 

•'HOPES."     See  Language. 

HUSBAND  of  woman  to  whom  property  is  given  for  her  separate 
use  is  a  trustee,  19. 

IGNORANCE.     See  Validity. 

ILLEGAL  TRL^ST,  30  et  seq;  and  see  Perpetuities;  Thellusson  Act; 
Bankruptcy;  Anticipation;  Illegithiate  Chxldeen ;  ff«<^  Result- 
ing Trusts. 

ILLEGITIMATE  CHILDREN,  tiiists  by  deed  or  will  for  another's 
futui'e,  are  illegal,  33. 
trusts  by  deed  for  settlor's  own  futm-e,  are  illegal,  ib. 
trusts  by  will  for  settlor's  own  future,  are  valid,  34. 

ILLUSORY  TRUSTS,  17. 

IMMORAL  TRUSTS.     See  Illegitimate  Children. 

IMPERATIVE,  words  when  sufficiently.     See  Language. 

IMPLIED  TRUSTS,  4,  n.  (/). 
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IMPEOVEMENTS,  what,  a  tnistee  may  make,  133. 

INACTIVITY  of  trustee,  ground  for  appointing  a  receiver,  186  et  seq. 

INCOME,  tnistee  should  not  f avom-  tenant  for  life  by  getting  a  larger 
income  at  a  risk  to  the  capital,  120. 

INCONVENIENCE.     See  Laches. 

INDEMNITY,  gainer  by  breach  of  trust  must  give,  to  tiiistee,  163. 

INFANT  cannot  generally  be  a  settlor,  42. 
excei^t  by  leave  of  court,  ib. 
may  be  a  trustee,  84. 
but  cannot  execute  discretionaiy  tmst,  ih. 
where  cestui  que  trust  is  an,  the  trustee  may  pay  his  share  into 

coiu't,  168. 
disability  of,  to  assent  to  breach  of  trust.     See  Cokcheeence  ; 

Release;  c/wf^  Laches. 

INELUENCE,  UNDUE.     See  Validity. 

INJL'NCTION  to  restram  breach  of  trust,  186. 

INSURANCE,  trustee  not  boimd  to  effect  a  fire,  109. 

INTENTION,  illegal,  not  perfected  will  not  estop  a  person  claiming 
the  benefit  of  a  residting  trust.     See  Rest^lting  Teust  (2). 
executory  trusts  construed  according  to  the,  of  the  settlor,  5". 

INTEREST,  -when  a  trustee  is  chargeable  with,  175. 
when  guilty  of  luu-easonable  delay,  176. 
when  he  ought  to  have  received  more  than  4  per  cent,  he  will  be 

charged  more,  ib. 
tiaistee  mixhig  trust  moneys  with  his  own  charged  o  per  cent,  ib. 
solicitor  retaining  trust  moneys,  177. 
tnistee  using  trust  moneys  in  trade  will  be  charged  compoimd 

interest,  or  may  have  to  account  for  profits,  179. 

INVESTMENT,  trustees  should  invest  on  prescribed  securities,  119. 
when  dii-ected  to  effect,  on  mortgage  should  employ  a  separate 

valuer,  107. 
on  mortgage  should  be  on  a  legal  mortgage,  108. 
on  mortgage  should  not  exceed  certain  proportion  of  the  value  of 

the  projierty,  ib. 
on  foreign  bonds,  or  trade,  or  shares,  improper,  ib. 
tmstees  may  deposit  moneys  pending,  116. 
on  an  unsafe  secuidty  in  order  to  give  life  tenant  a  higher  interest 

improper,  121. 
what  seciu'ities  a  tnistee  may  safely  invest  on,  123. 

JOINDER  IN  SALE.     See  Sale. 

JOINT  PURCHASERS,  residting  trust  in  proportion  to  theix-  re- 
spective purchase-moneys,  72. 
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JOINT  TENANTS,  trustees  are,  98. 
are  constructive  trustees,  78. 

JOURNEYS,  ti-ustee  may  recover  expenses  of  necessary,  lo4. 

JUS  TERTII,  trustees  must  not  set  up,  121,  187. 

LACHES  of  cestui  que  tmst  when  a  bar  to  relief,  160  ct  scq. 
of  voluntary  settlor,  45. 

LANGUAGE  declaratory  of  a  trust,  10  ct  scq. 
■n'ords  of  dii-ection,  11. 
"  lie  paying,"  ib. 
"  charge,"  ib. 
"  empower,"  ib. 

"  to  be  at  his  disposal  among,"  12. 
"  hopes,"  13. 
"  entreats,"  ib. 
"  recommends,"  ih. 
"  desires,"  ib. 
"  requests,"  ib. 
"  well  knows,"  ib. 
inconsistent  expressions,  ib. 

"  sole  use  and  benefit,"  (7^ 

"  what  shall  be  remaining,"  ib. 

words  merely  expectant,  14,  10. 

luicertainty,  ib. 

not  sufficiently  imperative,  15. 

"  as  you  may  think  best,"  ib. 

merely  explanatory  of  donor's  motive,  16. 

"  the  better  to  enable  him,"  ib. 

L.\PSED  EQUITABLE  LEGACY.     See  RESULTixa  Teust  (1). 

LEASE,  trustee  may  grant  a  reasonable,  130. 
trustees  should  generally  sell,  121. 

LEASING,  power  of,  cannot  be  delegated,  136. 

LEGACY,  ag-reement  to  share  an  expected,  28. 

LEG^VL  ESTATE,  definition  of,  2. 

trustees  cannot  interfere  with,  of  remaindermen,  134. 

LIABILITY.     Sec  Breach  of  Trust  and  Third  Party. 

LIEN  raises  a  constructive  trust,  80. 

cestui  que  trust  entitled  to  a,  on  the  share  of  a  co- cestui  que  trust 
guilty  of  connivance  in  a  breach  of  trust,  192. 

LIMITATIONS,  STATUTE  OF,  does  not  apply  to  express  trusts, 
110. 
nor  to  cei'tain  residting  trusts,  ib. 
applies  to  other  resulting  trusts,  ib. 
applies  to  charges,  161. 

p  2 
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LIS  PENDENS,  suspends  trustee's  powers,  137. 

LOSS  OF  TRUST  PROPERTY,  trustee  not  liable  for,  by  theft,  109. 

MAINTENANCE,  trust  to  apply  income  for  another's,  gives  him  the 
income  absolutely,  141. 
of  infants,  133. 

trustee  may  generally  grant,  ib. 

may  sometimes  allow  out  of  capital,  ib. 

]\IARRIAG-E,  general  restraint  of,  illegal,  35. 
partial  restraint  of,  good,  ib. 
general  restraint  of  second,  good,  3G. 

MARRIAGE  SETTLEMENT,  remaiaders  when  voluntary,  5. 

on  second  marriage  trusts  for  issue  of  fii'st,  are  not  voluntary,  7. 

MARRIED  WOMAN.     -SVc  Anticipation. 
how  far  competent  to  be  a  settlor,  42. 
how  far  competent  to  be  a  trustee,  86. 
her  equity  to  a  settlement,  133,  1G9. 

tmstees  may  pay  into  court  in  order  to  raise  her  equity,  ib. 
cannot  generally  concur  in  or  release  a  breach  of  trust,  158. 
alitor,  if  property  settled  to  her  separate  use  without  restraint,  ib. 

MEDICAL  MAN,  undue  influence  of,  44. 

MISTAKE.     S>'c  Vaiidity. 

trustee  not  liable  for,  of  judgTaent,  unless  he  has  thereby  broken 

some  specific  duty,  109. 
trustee  liable  if  he  makes,  in  the  person  to  whom  trust  fund  is 

payable.  111. 
trustee  paying  by,  may  recover  back  the  money,  1G3. 

MIXING  trust  property  with  private  property,  181. 

charge  of  the  cestui  que  trust  on  the  entirety,  184. 

MONEY.     Sec  Following  Teust  Pkopeety. 

MORTGAGE  in  form  of  a  trust  is  not  an  express  trust  witliin  the 
Statute  of  Limitations,  161. 

MORTGAGEE  is  a  constructive  trustee,  78. 

in  possession  is  constructive  trustee  of  the  rents  and  i^i^ofits,  81. 

MOTHER,  doctrine  of  advancement  ajjplies  to,  74. 

NEGLECT.     See  Duties  of  Trustee. 

of  agent,  when  trustee  liable  for,  113  et  seq. 

NEW  TRUSTEES,  what  powers  they  can  exercise,  1.36 
appointment  of,  by  court,  150. 
appointment  of,  under  power,  ib. 
povier  construed  strictly,  151. 
original  number  may  be  altered,  ib. 
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NOTICE,  trustees  without,  of  the  true  representatives  of  deceased 
cestui  que  trust  not  liable  for  paying  to  -svi-ong  ones,  156. 
piu'chaser  -with,  of  trust  bound  by  it,  193. 

without,  alitor,  ib. 
constructive,  194. 
of  solicitor  is  notice  of  client,  ib. 
absence  of  indorsed  receipt  is,  of  nonpayment  of  pui'chase -money, 

ib. 
of  doubtful  equity  does  not  bind  purchaser,  195. 
purchaser  with,  from  purchaser  without,  is  not  liable,  196. 


OMISSION  OF  DECLARED  TRUST.     Sec  Resulting  Tkust  (1). 
ONUS  OF  PROOF.     See  Voluntary  Trust. 


PAROL  EVIDENCE,  admissible  to  prove  trusts  of  personalty,  37. 
where  admissible  to  prove  a  gift  apparently  benelicial,  was  not 

intended  to  be  so,  64. 
where  to  prove  or  rebut  presumption  of  advancement  in  purchases 

in  another's  name,  71. 

PARTNERS  are  constructive  trustees,  78. 

PAY,  for  public  services,  when  alienable,  29. 

"PAYING-,"  words  of  pro\'iso  for,  raise  a  trust,  11. 

PAYMENT  into  coiu-t.     Sec  Court. 
to  wrong  person.     See  Mistake. 

PENSIONS,  when  alienable,  28. 

PERISHABLE  PROPERTY,  trustees  should  convert,  121. 

PERPETUITIES,  niegal,  31. 
resulting  trust  to  settlor,  69. 

POSSIBILITY,  a,  is  capable  of  being  settled,  28. 

POSTPONEMENT  of  enjoj-ment  until  a  given  age,  in  general,  nuga- 
tory, 142. 

POWER,  where  it  raises  a  trust,  11. 

POWERS  OF  TRUSTEES,  Ul  et  seq. 

may  do  acts  which  the  court  would  authorize,  ib. 
what  acts  the  court  will  authorize,  ib. 
implied,  under  recent  settlements,  135. 
delegation  of,  ib. 
suspension  of,  by  suit,  137. 

PRECATORY  WORDS,  10  et  ^:cj.     And  sec  Language. 

PREFERENCE.     See  Favouk. 
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PRESUMPTIONS.     See  RESxiLTixa  Teust. 

PRIVITY.     See  Illusory  Trust. 

PRIVY,  parties  to  a  breach  of  trust  Tvlicn  liaLlc,  190. 

PROFIT,  tnistee  must  not,  by  the  trvxst,  121  ct  scq. 

PROFITS.     See  Trade. 

PROPERTY.     Sec  Trust  Property. 

^vl•ongfuUv  piu-chased  with  trust  moneys  becomes  itself  trust  pro- 
perty, 182. 

PROTECTION,  tnistecs  may  refuse  to  execute  tnists  for  their  own, 
122.  See  also  Reimbursement;  Co-Trustee;  Concurrence; 
Indemnity  ;  Release  ;  Laches  ;  Gainer  ;  Discharge  ;  Advice, 
and  Court. 

PROVISO,  words  of,  raise  a  trust,  11. 

PURCHASE  in  another's  name.     See  Resulting  Trust  (3). 
trustees  may  not,  trust  propci-ty,  VI'i  et  aeq. 
coustmctive  trustee  may,  trust  property,  128. 
trustees  for,  should  ascei'taiu  value  of  the  property,  107. 

should  employ  a  valuer,  ib. 

•should  get  a  marketable  legal  title,  108. 

should  not  purchase  a  timber  estate,  120. 

should  not  i)iu'cliase  mining  jjrojjcrtj^  121. 

PURCHASE -MONEY,  when  purchaser  of  trust  property  must  see 
to  application  of,  197  et  seq. 

PURCHASER  FOR  VALUE.     Sec  Validity. 

under  a  settlement  made  to  defeat  creditors  is  protected  if  with- 
out notice,  48,  51. 
under  a  settlement  made  to  defeat  purchasers  is  protected  if  with- 
out notice  of  actual  fraud,  55. 
under   a  volimtary  settlement  is  protected  against   subsecj^uent 

purchasers  from  the  settlor,  ih. 
trust  property  may  be  followed  into  the  hands  of  a,  with  notice 
of  the  trust,  193. 
if  the  trust  property  be  a  chose  in  action  it  may  be  followed, 
even  where  piu-chaser  without  notice,  ib. 
with  notice  of  trust,  purchasiag  from  a  pui'chaser  for  value  with- 
out notice,  196. 
with  notice  before  payment  of  purchase -money,  cannot  defend 
liunself  by  getting  in  the  legal  estate,  197. 


RECEIPTS  OF  TRUSTEES,   when  given  for  confomiity  only,  do 
not  make  them  liable  for  defaults  of  co-trustee,  117. 
given  by  one  only  is  no  discharge,  ib. 

aliter,  of  one  executor,  ib. 
how  far  they  discharge  a  piu-chaser,  197  et  seq. 
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RECEIVER,  when  one  will  be  appointed,  18G. 

"RECOMMENDS."     See  JjAiugvage. 

REFUSAL  to  sue  by  trvistee,  187. 

REIMBURSEMENT  of  trustees'  expenses,  153. 

RELEASE  by  cestui  que  trust  bars  claiai,  vinless  improperly  ob- 
tained, 157. 
aliter,  if  not  sui  jui'is,  ib. 
whether  trustee  entitled  to  a,  under  seal,  164. 
by  coiu:t,  from  the  office  of  trustee,  only  obtainable  by  suit,  148, 

1G7. 
when  entitled  to  apply  to  court  for  a,  ib. 

"REMAINING,  WHAT  SHALL  BE."     &c  Language. 

REMOVAL  of  trustee,  148. 

REMUNERATION.     See  Salary. 

REPRESENTATIVES  OF  CESTUIS  QUE  TRUST.    See  Mistake. 

' '  REQUESTS. ' '     See  Langvage. 

RESULTING  TRUST, 

(1)  where  donee  not  intended  to  take  equitable  estate,  63. 

where  declared  trust  insufficient  to  exhaust  trust  property, 
64—66. 

where  declared  tiiist  cannot  be  carried  out,  ib. 

g-ift  to  "my  tinistees"  generally  rebuts  all  presiimption  that 
they  were  to  take  beneiicially,  ib. 

where  realty  de-vised  upon  trusts  only  applicable  to  person- 
alty, 65. 

where  lands  conveyed  to  a  tnistee,  but  trusts  not  declared  in 
writing,  ib. 

where  declared  trust  too  uncertain,  ib. 

faUui-e  of  declared  trust  by  lapse,  ib. 

where  no  consideration  is  given  for  a  gift,  and  there  is  no  ap- 
parent intention  to  benefit  donee,  ib. 

(2)  where  declared  triists  illegal,  67. 

doctrine  of  pares  dehcti,  ib. 

illegal  intention  ouly  does  not  destroy  resulting  trust,  ib. 

where  allowing  the  illegal  trust  to  take  effect  would  effectuate 

a  fraud,  or  defeat  a  legal  prohibition,  ib. 
trust  to  defeat  creditors,  68. 
trust  in  view  of  possible  forfeiture,  ib. 
trust  to  avoid  serving  an  office,  69. 
pei-petuities,  ib. 
charitable  uses,  ib. 
fraud  on  game  laws,  ib. 
settlement  on  marriage  with  deceased  wife's  sister,  70. 
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EP:SULTING  TRVST—conthimd. 
(3)  purchases  in  another's  name,  71. 

presumption  of  resultin<r  trust  to  real  piu'chaser,  ib. 

aliter,  if  piu'chase  in  name  of  wife  or  child,  ib.  and  72. 
presumptions  i^ro  and  con.  rebuttable,  72,  74. 

by  siuTounding  circum- 
stances, 73. 
mouej*  lent  to  jjurcliase  creates  no  tmst  for  the  lender,  72. 
where  there  is  a  joint  advance  the  piu-chasers  take  according 

to  the  proportion  of  their  contributions,  ib. 
subsequent  acts  of  the  settlor,  74. 
where  son  is  a  solicitor  advancement  is  rebutted,  ib. 
piu-chase  by  mother  in  name  of  child,  ib. 

pTirchase  by  one  loco  parentis  in  the  name  of  the  adopted 
child,  76. 

EETIEEMENT  OF  TRUSTEE,  how  accomplished,  148. 
under  what  cii'ciunstances  justifiable,  149  et  seq. 
trustee  must  generally  pay  costs  occasioned  by,  ib. 

EE VERSION.     See  Peeishable  Peopeett. 

REVOCATION,  power  of,  not  essential  to  validity  of  a  voluntary 
settlement,  44. 

SAL^VRT,  when  tnistee  entitled  to  a,  129. 
a,  when  capable  of  being  alienated,  28. 

SALE,  TRUSTEE  FOR, 

should  sell  at  date  prescribed  by  the  settlement,  119. 

should  not  sell  before  that  time,  ib. 

selling  at  the  request  of  the  life  tenant  where  sale  directed  to  take 

place  at  his  death  commits  a  breach  of  ti-ust,  ib. 
leaving  conduct  of  sale  to  co-trustee  is  liable,  112. 
should  sell  to  best  advantage,  106. 
should  generally  not  joLu  with  adjacent  landowners,  ib. 

aliter,  if  clearly  beneficial,  ib. 
joining  with  adjacent  landowners  should  see  that  his  proportion 

of  piu'chase-monej'  is  apportioned  before  sale,  113. 
should  not  unnecessarily  limit  the  title,  107. 
should  invite  competition,  ib. 
should  not  sell  improvidently,  ib. 
should  ascertain  real  value  of  the  property,  ib. 
may  employ  necessary  agents,  112. 
should  not  sell  to  promote  the  exclusive  interests  of  tenant  for 

Ufc,  120. 
should  not  sell  timber  only,  ib. 
surviving  tnistees  can  execute  powers  of,  14.5. 

SECRET  agi-eement  to  share  expectant  legacy,  28. 

SEPARATE  USE  in  executory  trusts  may  be  implied,  62.   _ 

property  settled  to  the,  of  married  woman  makes  her  in  equity 
equal   to   a   feme   sole,  42.      See   also   Maeeied   Woman   cniif 

A>"TICirATI0X. 
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SERVANTS,  trustees  may  employ  necessary,  116. 

SET-OFF  of  gain  against  loss  when  allowable,  184. 

SETTLEMENT,  trustees  should  stnctly  obey  provisions  of,  119. 
married  woman's  equity  to  a,  169. 

SETTLOR,  definition  of  a,  2. 
who  may  be  a,  42. 
infant,  ib. 
married  woman,  ib. 
convict,  43. 

SIMPLE  TRUST,  definition  of  a,  3. 

"SOLE  USE  AND  BENEFIT."     &•<;  Langttage. 

SOLICITOR,  trust  for  payment  of  costs  does  not  make  him  a  cestui 

que  trust,  18. 
trustee  liable  for  fraiid  of,  113. 
trustee  liable  for  negligence  of,  qufere,  ib. 
may  not  generally  piu-chase  from  client,  128. 
voluntary  settlement  in  favour  of  a.     See  Validity. 
who  is  a  trustee,  must  not  charge,  129. 
trustee  may  employ  a,  154. 
employing  trust  funds  in  his  business  how  far  liable  for  interest, 

177.  _ 
advancing  trust  moneys  in  his  own  name,  184. 

SPECIAL  TRUST,  definition  of,  3. 

STOLEN  TRUST  PROPERTY,  trustee  not  bound  to  replace,  109. 

SURPLUS,  after  satisfying  express  trusts,  results,  66. 
aliter,  where  trust  merely  charged,  ib. 

SURROUNDING  CIRCUMSTANCES  may  rebut  presumptions,  73. 

SURVIVING  TRUSTEE  can  execute  original  powers,  145. 

SUSPENSION  of  trustee's  powers  by  suit,  137. 
aliter,  as  to  executor's  legal  power,  ib. 


TENANT  FOR  LIFE  a  constructive  trustee,  77. 

must  not  avail  himself  of  his  position  to  profit  at  the  expense  of 

remaindermen,  ib. 
tiiistce  must  not  unduly  favour,  120. 
when  allowed  possession  of  trust  property,  140. 
if  gainer  by  breach  of  trust,  must  recoup  the  trustee,  163. 
if  party  to  breach  of  trust,  the  other  cestuis  (fuo  tnist  have  a  lien 

on  his  interest,  192. 
wrongfully  converting  trust  property,  183. 

THELLUSSON  ACT,  32. 

U.T.  Q 
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THIRD  PARTIES,  trustee  must  not  set  up  adverse  rights  of,  121. 
where  trustee  believes  in  bona  fide  clamis  by,  he  may  take  direc- 
tion of  the  court,  122. 
See  also  Pbopeety;  Puechasees  ;  and  Following  Teust  Peo- 

PEETY. 

TIMBER,  trustees  shovdd  not  buy  an  estate  with  large  proportion  of, 
120. 
should  not  sell,  to  pay  debts,  ib. 
may  cut  down,  when  arrived  at  maturity,  131. 

aliter,  where  legal  rights  woidd  be  interfered  with,  134. 

TRADE,  trustees  employing  trust  iiroperty  in  their  own,  liable  to 
account  for  profits  or  to  pay  compound  interest,  177 — 179. 
trustees  may  not  charge  for  managing  a,  130. 

TRUST,  definition  of  a,  1. 

TRUSTEE.     See  Constetjctive  Teust  ;  Resulting  Teust  ;  Accept- 
ance ;  Disclaimer  ;  Estate  of  Teustee  ;   Duties  of  Teustee  ; 
PowEES  OF  Teustee  ;  Beeach  of  Teust  ;  and  Protection. 
defijiition  of  a,  2. 
executive,  definition  of  a,  4. 
bare  definition  of  a,  3. 
where  none  appointed,  19,  21. 
who  is  a  fit  person  to  be  a,  83. 
infant,  ib. 

married  woman,  85. 
alien,  84. 
bankrupt,  184. 
voluntary  settlement  upon  a,  44. 

TRUSTEE  RELIEF  ACT.     See  Couet. 

TRUST  PROPERTY,  definition  of,  2. 

what  it  may  legally  consist  of,  26  et  seq. 

equitable  property,  27. 

reversionary  property,  ib. 

possibility,  28. 

expectant  legacy,  ib. 
salary,  ib. 
pension,  ib. 
pay,  29. 

property  inalienable  by  statute,  ib. 
following,  in  the  hands  of  third  parties,  193. 
does  not  pass  to  the  creditors  of  bankrupt  trustee,  100. 

UNCERTAINTY.     See  Language  and  Resulting  Teust  (1). 
UNDISPOSED  of  equitable  estate,  results.    -Sec  Resulting  Teust  (1). 

LT^DUE  preference  of  one  cestui  que  tmst.     See  Favoue. 
influence.     See  Validity. 

LTSTFIT  AND  INCAPABLE,  meaning  of ,  151. 
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VALIDITY  OF  A  TRUST,  as  to  object.     See  Illegal  Textst. 

(1)  As  against  the  settlor,  44  et  seq. 

fraud,  44,  47. 
undue  influence,  44. 

of  clergyman,  46. 

of  father,  ib. 

of  gfuardian,  44. 

of  legal  adviser,  ih. 

of  doctor,  ih. 

of  trustee,  ih. 
ignorance  of  the  effect  of  the  settlement,  ih. 

illness,  46. 

inexperience,  45. 

old  age  and  infirmity,  47. 

mistake,  ib. 

even  where  value  given,  ih. 
subsequent  acquiescence  validates,  45. 
onus  of  proving  validity  of  a  voluntary  settlement,  ih. 
power  of  revocation  in  voluntary  settlements  not  essential  to, 
ib. 

(2)  As  against  creditors,  47  et  seq. 

direct  intention  to  defiaud,  49,  50. 
settlement  to  avoid  execution,  50. 
settlement  on  self  until  bankruptcy,  51. 
where  no  direct  intention  to  defraud,  but  the  necessary  con- 
sequence of  settlement  would  be  to  do  so,  ih. 
assignee  for  value,  how  far  bound  by  notice  of  the  effect  of 
his  purchase,  ih. 

(3)  As  against  creditors  in  hankriqjtcij,  53. 

(4)  As  against  subsequent  purchasers,  54  et  seq. 

direct  intention  to  defraud,  ib. 

voluntary  settlements  always  bad  in  the  hands  of  cestuis  que 

trust  against,  ib. 
very  small  consideration  sufficient  to  protect  cestuis  que  trust, 

55. 
power  of  revocation  always  makes  settlement  bad  as  against, 

54. 
notice  to  purchaser  immaterial,  ib. 
coUusion  between  settlor  and  purchaser,  56. 
cestuis  que  tmst  have  no  equity  to  the  purchase -money,  ib. 
purchasers  from  the  cestuis  que  trust  are  protected,  55. 
such  settlements  are  only  void  pro  tanto,  56. 

VALUABLE  CONSIDERATION,  what  trusts  are  based  on,  4. 
where  there  is,  formalities  are  immaterial,  19. 
where  there  is  not.     See  Voluntaet  Teust. 
marriage  is  a,  5. 

what  limitations  in  a  marriage  settlement  are  not  based  on,  ih. 
limitations  in  f avoui-  of  children  of  a  former  marriage  are  based 
on,  7. 

VENDOR,  constructive  trustee  for  purchaser,  80. 

must  take  reasonable  care  of  estate  before  completion,  110. 
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VESTING  propei-ty  in  new  trustees,  150. 

VOLUNTARY  TRUST.     See  Valuable  Consideration. 
when  prima  facie  valid,  20  et  seq. 
must  be  an  executed  trust,  20. 
imperfect  gift  not  enforeoaLle,  23,  24,  25. 
mere  covenant  to  settle  not  enforceable,  21. 
when  settlor  has  done  all  in  his  power  to  create  an  executed 

ti-ust,  22. 
conflict  of  authorities,  24. 
when  invalid  from  something  attending  its  inception.     See  Vali- 
dity (1). 
when  invalid  as  against  creditors.     Sec  Validity  (2). 
when  invalid  as  against  creditors  in  bankruptcy,  53. 
when  invalid  as  against  subsequent  pui'chasers.    See  Validity  (4) . 

VOLUNTEER,  20  et  seq. 

assignee  of  a  lease  cannot  be  a,  5. 

donee  of  trust  property  under  a  lireach  of  trust  cannot  retain  it,  1 94 . 
See  also  Voluntaey  Tkust  and  Valuable  Consideeation. 

WAIVER  of  breach  of  trust,  what  amoiints  to,  158. 

' '  WELL  KNOWS. ' '    See  Language. 

WORDS.     See  Language. 

WRITING,  necessity  of,  in  declarations  of  trust  of  real  estate  and 
leaseholds,  37. 

aliter,  in  personal  property,  ih. 
what  the  writing  must  show,  38,  39. 
where  fraud  handwriting  unnecessary,  40. 
resulting  trust,  where  declared  trust  was  not  reduced  into,  G5. 
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STEPHEN'S  NEW  C0MMENTARIES.-9th  Edit. 

Mr.  see  JE  ant  STEPHEN'S  NEW  COMMEN- 
TARIES ON  THE  LAWS  OF  ENGLAND,  partly  founded 
on  Blackstone.  By  James  Stephen,  Esq.,  LL.D.,  Judge  of 
County  Coui-ts.  Tlie  Ninth  Edition  by  Henry  St.  James 
Stephen,  of  the  Middle  Temple,  Barrister-at-Law.  4  vols. 
8vo.  4tl  4s.  cloth.  1883 

•»*  The  Work  selected  for  the  Intermediate  Examinations  for  Solicitors  for  1884. 

From  the  "Law  Times." 

"  Dr.  James  Stephen  has  just  brought 
out  the  eighth  edition  of  Mr.  Serjeant 
Stephen's  Commentaries  on  the  Laws 
of  England  (founded  on  Blackstone). 
Tliis  edition  deserves  more  attention 
than  previous  editions,  for  the  reason 
that  it  has  been  revised  ■\vith  a  view  to 
giving  full  effect  to  tlie  alterations  in 
our  law  and  practice  introduced  by  the 
Judicature  Acts,  and  \^'ith  tlie  design  of 
gi'^-iiig  a  more  scientilie  clas.sification  of 
crimes,  so  as  to  bring  the  last  book  into 
liarmony  with  the  general  structure 
of  the  proposed  Criminal  Code.  Dr. 
Stephen  has  been  assisted  in  his  work  by 
his  son,  Mr.  Henry  St.  James  Stephen. 
From  our  examination  of  the  work 
(facilitated  by  the  adoption  of  the 
American  plan  of  cutting  the  leaves  in 
the  binding),  we  believe  it  wUl  be  found 
to  be  one  of  the  most  valuable  text 
books  which  we  possess,  not  only  as  to 
the  general  law,  but  as  to  the  new  sys- 
tem which  has  grown  up  under  the 
Judicature  Acts." 


From  the  "Law  Journal." 
"It  is  quite  unnecessary  for  us  to 
reiterate  the  praises  we  have,  on  many 
former  occasions,  bestowed  upon  this 
excellent  work.  A  new  edition  has 
been  rendered  necessary,  both  by  reason 
of  the  last  edition  lia\ing  been  ex- 
hausted, and  of  the  recent  changes  in 
the  law  eflected  by  the  operation  of  the 
Judicature  Acts  ;  and  Dr.  Stephen  has 
not  slihked  the  labour  requu-ed.  The 
last  edition  was  published  in  the  year 
1874 ;  and,  although  the  changes  then 
intended  to  be  introduced  by  the  Ju- 
dicature Act  of  1873  were  embodied  in 
it,  yet  the  subsequent  Judicature  Acts 
and  new  rules  of  procedm-e,  supple- 
mented by  judicial  decisions  upon  them, 
have  made  Dr.  Stephen's  task  of  re- 
vi.sion  no  light  one." 

From  the  "  Articled  Clerics  Journal." 
"  We  feel  bound  to  state  that  the 
edition  (Eighth)  before  us  is  certain  to 
maintain,  with  greater  credit  if  possible, 
the  position  of  its  predecessors,  which 
is  that  of  the  Student's  best  text-book 
on  the  General  Laws  of  England." 


PALEY'S  SUMMARY  CONVICTIONS.— 6tli  Edition. 

THE  LAW  and  PEACTICE  OF  SUMMAEY  CON- 
VICTIONS under  the  SUMMARY  JURISDICTION  ACTS, 
1848  and  1879,  including  proceedings  preliminary  and  subse- 
quent to  Convictions,  and  the  responsibility  of  Convicting 
Magistrates  and  their  Officers :  with  Forms.  Sixth  Edition. 
By  Walter  H.  Macnamara,  Esq.,  of  the  Inner  Temple,  Bar- 
rister-at-Law.    In  1  vol.  8vo.  24s.  cloth.  1879 
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POWELL  ON  EVIDENCE.    By  CUTLER  &  GRIFFIN. 

— Fourth.  Edition. 
POWELL'S  PEINCIPLES  and  PEACTICE  of  tlie 
LAW  of  EVIDENCE.  Eourtli  Edition.  By  J.  Cutler,  B.A., 
Professor  of  English  Law  and  Jmisprudence,  and  Professor  of 
Indian  Jui'isprudence  at  King's  College,  London,  and  E.  F. 
Griffix,  B.A.,  Barristers-at-Law.    Post  8yo.  18s.  clotli.         1875 

"There  is  hardly  any  branch  of  the  changes  have  been  effected  of  recent 

law  of  sreater  interest  and  importance,  years.    We  are,  therefore,  all  the  more 

not  only  to  the  profession,  but  to  the  inclined  to  -welcome  the  appearance  of 

publicatlarge,  than  the  law  of  evidence.  the  Fourth    Edition    of  this  valuable 

On  this  branch  of  the  law,  moreover,  work." — Law  ExamiiMtion  Journal. 
all  well  as  on  many  others,  important 

DENISON  AND  SCOTT'S  HOUSE  OF  LORDS  APPEAL 
PRACTICE. 

APPEAI.S  TO  THE  HOUSE  OF  LOEDS:  Procedure 
and  Practice  relative  to  English,  Scotch  and  Irish  Appeals ;  with 
the  Appellate  Jmisdiction  Act,  1876;  the  Standing  Orders  of 
the  House ;  Directions  to  Agents ;  Forms,  and  Tables  of  Costs. 
Edited,  with  Notes,  Eeferences  and  a  full  Index,  forming  a 
complete  Book  of  Practice  under  the  New  Appellate  System. 
By  Chas.  Marsh  Denison  and  Chas.  Henderson  Scott,  of  the 
Middle  Temple,  Esqs.,  Barristers-at-Law.  8vo.    16s.  cloth.    1879 

"  The  most  important  portion  of  the  the  constraction  of  the  ultimate  Court 

work,  viz.,  that  concerning  the  Pi'oce-  of  Appeal,  there  are  no  two  opinions  as 

dure  and  Practice  on    Appeal  to  the  to  the  position  wliich  it  holds  in  the 

House  of  Lords,  contains  information  confidence  of    the  profession  and  the 

of  the  most  important  kind  to  those  public.     A  learned  introduction  gives  a 

gentlemen  who  have  business  of   this  hriei  but  sufficient  historical  sketch  of 

natni'e ;  it  is  well  and  ably  compiled,  the  jmisdiction  of  the  House  of  Lords, 

and  the  practitioner  wUl  find  no  ditfi-  This  is  followed  by  a  practical  treatise, 

culty  in    foUo^^•ing    the  various  steps  which  is  a  complete  and  well-written 

indicated.  guide  to  the  procedure  by  which  an 

"  The  whole  book  is  well  and  carefully  Appeal  is  begun,  continued,  and  ended, 

prepared,  and  is  unusually  readable  in  including    an    important    chapter    on 

itss^Xfi."— Justice  of  the  Peace.  Costs.    In  an  Appendix  are  given  the 

"  This  is  a  small  volume  upon  a  sub-  Act  of  1876,  the  portions  of  the  Supreme 

ject  of  the  greatest  practical  interest  at  Court  of  Judicatm-e  (Ireland)  Act,  1877, 

the  present  time,  for,  notwithstanding  and  the   Scotch  Statutes,  Forms,  and 

the  changes  which  have  been  made  in  Bills  of  Costs." — Law  Times. 


DAVIS'S  LABOUR  LAWS  OF  1875. 

THE  LABOUE  LAWS  OF  1875,  with  Introduction 
and  Notes.  By  J.  E.  Davis,  Esq.,  Barrister-at-Law,  and  late 
Police  Magistrate  for  Sheffield.     8vo.  12s.  cloth.  1875 

CRUMP'S  PRINCIPLES   OF  MARINE  INSURANCE 

THE  PEINCPPLES  OF  THE  LAW  EELATING  TO 
IkL^EINE  INSUEAXCE  AND  GENERAL  AVEEAGE  in 
England  and  America,  with  occasional  references  to  French  and 
Gei-man  Law.  By  F.  Octavius  Crump,  of  the  ^Middle  Temple, 
Esq.,  Barrister-at-Law.   In  1  vol.  royal  8vo.  21s.  cloth.  1875 


MESSRS,    BUTTERWORTH,    7,    FLEET    STREET,    E.G.  7 

HAMEL'S  CUSTOMS  LAWS. 

THE  LAWS  OF  THE  CUSTOMS,  1876,  consoHdated 
by  direction  of  the  Lords  Commissioners  of  her  Majesty's 
Treasury.  "With,  practical  Notes  and  References  throughout; 
an  Appendix  containing  various  Statutory  Provisions  incidental 
to  the  Customs ;  the  Customs  Tariff  Act,  1876,  and  a  Copious 
Index.  With  Supplement  to  1882.  By  Felix  John  Hamel, 
Esq.     Post  8vo.  3s.  Grf.  cloth;  demy  8vo.  4s.  6fZ.  1883 

SHELFORD'S    JOINT    STOCK    COMPANIES.— 
Second  Edition  by  PITCAIRN  and  LATHAM. 

SHELFOED'S  LAW  of  JOINT  STOCK  COMPANIES, 
containing  a  Digest  of  the  Case  Law  on  that  subject ;  the  Com- 
panies Acts,  1862,  1867,  and  other  Acts  relating  to  Joint  Stock 
Companies ;  the  Orders  made  under  those  Acts  to  regulate  Pro- 
ceedings in  the  Court  of  Chancery  and  County  Courts ;  and  Notes 
of  all  Cases  interpreting  the  above  Acts  and  Orders.  Second 
Edition,  much  enlarged,  and  bringing  the  Statutes  and  Cases 
down  to  the  date  of  publication.  By  David  Pitcairn,  M.A., 
Fellow  of  Magdalen  College,  Oxford,  and  of  Lincoln's  Inn, 
BaiTister-at-Law,  and  Francis  Law  Latham,  B.A.,  Oxon,  of 
the  Inner  Temple,  Barrister-at-Law,  Author  of  "A  Treatise  on 
the  Law  of  Window  Lights."     8vo.  21s.  cloth.  1870 


DREWRY'S  FORMS  OF   CLAIMS  AND  DEFENCES. 

FOEMS  OF  CLAIMS  AND  DEFENCES  IN  CASES 
intended  for  the  CHANCEEY  DIVISION  OF  THE  HIGH 
COUET  OF  JUSTICE.  With  Notes,  containing  an  Outline  of 
the  Law  relating  to  each  of  the  subjects  treated  of,  and  an 
Appendix  of  Forms  of  Endorsement  on  the  Writ  of  Summons. 
By  C.  Stewart  Drewry,  of  the  Inner  Temple,  Esq.,  Barrister- 
at-Law,  Author  of  a  Treatise  on  Injunctions,  and  of  Reports  of 
Cases  in  Equity,  temp.  Kindersley,  V.  -C. ,  and  other  works.  Post 
8vo.  9s.  cloth.  1876 

"  "Mi.  Drewry's  plan  of  taking  the  day,  who,  however  experienced  in  the 

facts  for  the  forms  from  reported  cases  niceties  of  the  past  system,  cannot  but 

and  adapting  them  to  the  new  rules  of  need  the  aid  of  a  work  thus  compiled, 

pleading,  seems  the  best  that  can  be  and,  trusting  to  its  guidance,  benetit  in 

adopted.    The  forms  we  have  looked  at  time  and  labour  saved ;   while  to  the 

seem  to  be  fairly  correct." — Solicitors'  younger  members  of  the  profession  es- 

Journal.  pecially  we  cordially  recommend    the 

"  The  equity  draftsmen  of  the  present  work." — Irish  Law  Times. 


ROBERTS'  PRINCIPLES  OF  EaUITY.— Third  Edition. 
THE  PEINCIPLES  OF  EQUITY  as  administered  in 
the  SUPREME  COURT  OF  JUDICATURE  and  other  Courts 
of  Equitable  Jurisdiction.  By  Thomas  Archibald  Roberts, 
of  the  Middle  Temple,  Esq.,  Barrister-at-Law.  Third  Edition. 
8vo.  ISs.  cloth.  1877 
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DAVIS'S  COUNTY  COURTS  PRACTICE  &  EVIDENCE. 

—Fifth  Edition. 

THE  PRACTICE  AND  EVIDENCE  IN  ACTIONS 
IN  THE  COUNTY  COURTS.  By  James  Edward  Davis,  of 
the  Middle  Temple,  Esq.,  Barrister-at-Law.  Fifth.  Edition.  8vo. 
38s.  cloth;  43s.  calf.  1874 


DAVIS'S  COUNTY  COURT  RULES  AND  ACTS  OF  1875 
and  1876. 

THE  COUNTY  COUET  EULES,  1875  and  1876, 
with  Forms  and  Scales  of  Costs  and  Fees;  together  with  the 
County  Courts  Act,  1875,  and  other  recent  Statutes  affecting  the 
Jurisdiction  of  the  County  Courts.  Forming  a  SUPPLEMENT 
to  the  Fifth  Edition  of  the  COUNTY  COURT  PRACTICE  and 
EVIDENCE,  but  entirely  complete  in  itself.  By  Ja^ies  Edwaed 
Davis,  of  the  Middle  Temple,  Esq.,  Barrister-a't-Law.  In  1  vol. 
8vo.  16s.  cloth.  1876 


DAVIS'S     EaUITY    AND     BANKRUPTCY     IN     THE 
COUNTY  COURTS. 

THE  JUEISDICTION  &  PEACTICE  of  the  COUNTY 
COURTS  in  Equity  (including  Friendly  Societies),  Admiralty, 
Probate  of  Wills,  Administration,  and  in  Bankruptcy.  By  J.  E. 
Davis,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law.  1  vol.  8vo. 
18s.  cloth;  22s.  calf.  1872 


CHADWICK'S  PROBATE  COURT  MANUAL. 

Corrected  to  1876. 

EXAMPLES  of  ADIMINISTEATION  BONDS  for  the 
COURT  of  PROBATE ;  exhibiting  the  principle  of  various  Grants 
of  Administration,  and  the  correct  mode  of  preparing  the  Bonds  in 
respect  thereof ;  also  Directions  for  prepaiing  the  Oaths ;  arranged 
for  practical  utility.  With  Extracts  from  Statutes ;  also  various 
Forms  of  Affimiation  prescribed  bj' Acts  of  Parliament,  and  a  Sup- 
plemental Notice,  bringing  the  work  down  to  1876.  By  Samuel 
CHADWlCK,of  her  Majesty's  Court  of  Probate.  Roy.8vo.  12s.  cloth. 


CHUTE'S  EQUITY  IN  RELATION  TO  COMMON  LAW. 

EQUITY  UNDEE  THE  JUDICATUEE  ACT,  or  the 
Relation  of  Equity  to  Common  Law.  By  CHALO^'ER  William 
Chute,  Barrister-at-Law;  Fellow  of  Magdalen  College,  Oxford; 
Post  8vo.  9s.  cloth.  1874 
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MOZLEY    AND    WHITELEY'S     CONCISE     LAW 
DICTIONARY. 

A  CONCISE  LAW  DICTIONAEY,  containing  Short 
and  Simjile  Definitions  of  the  Terms  iised  in  the  Law.  By 
Herbert  Ne-w^iax  Mozley,  M.A.,  Fellow  of  King's  College, 
Cambridge,  and  of  Lincoln's  Inn,  Esq.,  and  George  Crispe 
Whiteley,  M. a.,  Cantab,  of  the  Middle  Temple,  Esq.,  Barristers- 
at-Law.     In  1  vol.  8vo.     20s.  cloth;  25s.  brown  calf.  1876 


"This  book  is  a  great  deal  more 
modest  in  its  views  than  the  law  dic- 
tionaiy  we  reviewed  a  little  wliile  ag-o. 
Its  main  object  is  to  explain  briefly 
leg-al  terms,  both  ancient  and  modem. 
In  many  cases,  however,  the  authors 
have  added  a  concise  statement  of  the 
law.  But,  as  the  work  is  intended  both 
for  la^vj'ers  and  the  public  at  large,  it 
doe.s  not  profess  to  g-ive  more  than  an 
outline  of  the  doctrines  ref  eiTed  to  under 
the  several  heading's.  Ha^"ing  regard  to 
this  design,  we  tliink  the  work  is  well 
and  carefully  edited.  It  is  exceedingly 
complete,  not  only  giving  terse  explana- 
tions of  legal  phi'ases,  but  also  notices  of 
leading  cases  and  short  biographies  of 
legal  luminaries.  Wo  may  add  that  a 
veiy  convenient  table  of  reports  is  given, 
showing  the  abbre'siations.  the  date  and 
the  court,  and  that  the  book  is  veiy  well 
printed."— Solicitors'  Journal. 


"This  book  contains  a  large  mass  of 
infonnation  more  or  less  usefid.  A 
considerable  amount  both  of  labour  and 
learning  has  evidently  been  expended 
upon  it,  and  to  the  general  public  it  may 
be  recommended  as  a  reliable  and  use- 
ful guide.  Law  students  desirous  of 
cramming  will  also  find  it  acceptable." 
— Law  Time.'!. 

"  It  should  contain  everything  of 
value  to  be  found  in  the  other  larger 
works,  and  it  should  be  useful  not 
merely  to  the  legal  profession,  but  also 
to  the  general  public.  Now,  the  work 
of  Messrs.  Mozley  and  Whiteley  appears 
to  fullil  those  veiy  conditions ;  and, 
wliile  it  assists  the  lawyer,  will  be  no 
less  useful  to  his  client.  On  the  whole, 
we  repeat  that  the  work  is  a  praise- 
worthy peformance  which  desei-ves  a 
place  in  the  libraries  both  of  the  legal 
profession  and  of  the  general  public."— 
Irish  Law  Times. 


DE   COLYAR'S  LAW   OF   GUARANTEES. 

A  TEEATISE  ON  THE  LAW  OF  GUAEANTEES 

and  of  PRINCIPAL  and  SUEETY.   By  Henry  A.  De  Colyar, 

of  the  Middle  Temple,  Barrister-at-Law.     8vo.  14s.  cloth.    1874 

"  Mr.  Colyar' s  work  contains  internal 
evidence  that  he  is  quite  at  home  with  his 
subject.  His  book  has  the  great  merit  of 


thoroughness.  Hence  its  present  value, 
and  hence  we  venture  to  predict  will  be 
its  enduring  reputation." — Law  Times. 


"  The  whole  work  displays  great  care 
in  its  production ;  it  is  clear'  in  its  state- 
ments of  the  law,  and  the  result  of  the 
many  authorities  collected  is  stated 
with  an  intelligent  appreciation  of  the 
subject  in  hand." — Justice  of  the  Peace. 


TROWER'S  PREVALENCE  OF  EaUITY. 

A  MANUAL  OF  THE  PEEVALENCE  OF  EQUITY, 

under  Section  25  of  the  Judicature  Act,  1873,  amended  by  the 
Judicature  Act,  1875.  By  Charles  Francis  Trower,  Esq., 
M.A.,  of  the  Inner  Temple,  Barrister-at-Law,  late  Fellow  of 
Exeter  College,  and  Vinerian  Law  Scholar,  Oxford,  Author  of 
"  The  Law  of  Debtor  and  Creditor,"  "  The  Law  of  the  Building 
of  ChuiX'hes  and  Divisions  of  Parishes,"  &c.    8vo.  bs.  cloth.    1876 

"  The  amount  of  information  con-  whole  it  appears  to  be  accurate.  The 
tained  in  a  comjjre.ssed  fonn  w ithin  its  -^ork  has  been  carefully  revised,  and  is 
pages  is  very  considerable,  and  on  the        well  and  clearly  printed."— Z-ai^  Times. 
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FAWCETT'S  LAW  OF  LANDLORD  AND   TENANT. 

A  COMPENDIUM  OF  THE  LAW  OF  LANDLOED 
AND  TENANT.  By  Willia]m  Mitchell  Fawcett,  Esq.,  of 
Lincoln's  Inn,  Barrister-at-Law.  1  vol.  Svo.  14.5.  cloth.  1871 
"  This  new  compendium  of  the  law  on  tions,  and  uses  language  as  untechnical 
a  wide  and  complicated  subject,  upon  as  the  subject  admits." — Law  Journal. 
which    infoiination    is    constantly   re-  "  Mr.  Fawcett  takes  advantage  of  this 

quii-ed  by  a  vast  number  of  persons,  is  characteristic  of  modern  law  to  impart 
sui'e  to  be  in  request.  It  never  wanders  to  his  compendium  a  degree  of  an  then- 
from  the  point,  and  being  intended  not  ticity  which  greatly  enhances  its  value  as 
for  students  of  the  law,  but  for  lessors  a  convenient  medium  of  reference,  for 
and  lessees,  and  their  immediate  ad-  he  has  stated  the  law  in  the  very  words 
visers,  wisely  avoids  historical  disquisi-       of  the  authorities." — Law  3Iagazine. 


HUNT'S  LAW  OF  FRAUDS  AND   BILLS  OF   SALE. 

THE  LAW  relating  to  FEAUDULENT  CONVEY- 
ANCES under  tlie  Statutes  of  Elizabeth  and  the  Bankrupt  Acts; 
with  Eemarks  on  the  Law  relating  to  Bills  of  Sale.  By  Arthur 
Joseph  Hui^t,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law, 
Author  of  "A  Treatise  on  the  Law  relating  to  Boundaries,  Fences 
and  Foreshores."     Post  Svo.  9s.  cloth.  1872 

"  Mi.  Hunt  has  brought  to  bear  upon  subjects  of  the  work." — Law  Magazine. 

the  subject  a  clearness  of  statement,  "Mi\  Himt's  book  is  as  readable  as 

an  orderliness  of  aiTangement  and  a  a  treatise  on  so  technical  a  subject  can 

subtlety    of    logical    acuteness    which  well  be  made.     Mr.   Hunt's  arrange- 

carry  him  far  towards  a  complete  sys-  ment  of  liis  materials  follows  an  orderly 

tematization  of  all  the  cases.     Neither  and  intelligible   plan.      The   index   is 

has  his  industry  been  lacking ;  the  cases  apparently  carefully  prepared,  and  the 

that  have   arisen   under    '  The  Bank-  table  of  cases  shows  that  none  of  the 

ruptcy  Act,  1869,'  and  under  the  BUls  recent  cases  have  been  overlooked.    Mr. 

of  Sale  Act,  have  been  carefully  and  Hunt  has  produced  a  reaUy  usefid  book 

completely  noted  up  and  disposed  by  unencumbered  by  useless  matter,  which 

him  in  their  appropriate  places.    The  deserves  great  success  as  a  manual  of 

index  also  is  both  acciu-ate  and  careful,  the  law  of  fraudulent  dispositions  of 

and  secui'es  much  facility  of  reference  propei'ty." — Laiv  Journal. 
to  the  various  matters  which  are  the 


BUND'S  AGRICULTURAL  HOLDINGS  ACT.— 2nd  Edit. 
The  LAW  of  COMPENSATION  for  UNEXHAUSTED 
AGEICULTUEAL  IMPEOVEMENTS,  embodjdng  the  changes 
made  by  the  Agricultural  Holdings  Act,  1883,  with  Statutes  and 
Forms.  By  J.  W.  Willis  Buistd,  M.A.,  of  Lincoln's  Inn, 
Barrister-at-Law.     Second  Edition.  \_In  the  Press 

POWELL'S    LAW    OF    INLAND     CARRIERS.— 

Second  Edition. 

THE     LAW     OF     INLAND     CAEEIEES, 

especially  as  regulated  by  the  Eailway  and  Canal  Traffic  Act, 
1854.  By  Edmuitd  Po\\t:ll,  Esq.,  of  Lincoln  College,  Oxon, 
M.A.,  and  of  the  Western  Circuit,  Barrister-at-Law,  Author  of 
"Principles  and  Practice  of  the  Law  of  Evidence."  Second 
Edition,  almost  re-written.     Svo.  14s.  cloth. 
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FOLKARD  ON  SLANDER  &  LIBEL.— Fourth  Edition. 
THE  LAW  OF  SLANDER  AND  LIBEL  (founded 
upon  Starkie's  Treatise),  including  the  Pleading  and  Evidence, 
Civil  and  Ci'iminal,  adapted  to  tlie  present  Procedure ;  also 
MALICIOUS  PROSECUTIONS  and  CONTEMPTS  of  COURT. 
By  H.  C.  FoLKAED,  Barrister-at-Law.  In  1  thick  vol.  roy.  8vo. 
45s.  cloth.  ^  1876 

PYE  ON  CLAIMS  TO  DEBTORS'  ESTATES. 

NOTES  ON  THE  CONELICTING  CLAIMS  TO  THE 
PROPERTY  OF  A  DEBTOR.  By  Hexry  Johx  Pye,  of  the 
Inner  Temple,  Esq.,  Barrister-at-Law.  Just  published,  post 
8vo.  3s.  6(7.  cloth.  ^  18S0 

COOTE'S  PROBATE  PRACTICE.— Ninth  Edition. 

THE  COMMON  EOEM  PRACTICE  OP  THE  HIGH 
COURT  of  JUSTICE  in  granting  Probates  and  Administi-ations. 
By  Hexky  Charles  Coote,  F.S.A.,  late  Proctor  in  Doctors' 
Commons,  Author  of  "The  Practice  of  the  Ecclesiastical  Courts," 
&c.  &c.     9th  Edit.     In  1  vol.  8vo.,  26s.  cloth;  30s.  caK.       1883 

*,f*  The  Forms  as  printi'd  in  this  work  ore  in  strict  accordonce  with  the  Orders  of  Court 
and  Decisions  of  the  Right  Hon.  Sir  James  Hannen,  and  are  those  which  are  in  use 
in  the  Principal  Hegistr//  of  the  Probate  Divisional  Court. 
"The  above  is  another  name  for  what  new  and  useful  f  onus ;  and  the  author 
is  commonly  known  to  the  profession  as  has  not  only  attempted,  but  has  in  the 
Coote's  Probate  Pi-actice,  a  work  about  main  succeeded,  in  adopting:  the  forms 
as  indispensable  in  a  solicitor's  office  as  and  directions  under  the  old  Probate 
any  book  of  practice  that  is  known  to  practice,  as  embodied  in  previous  edi- 
us.  The  seventh  edition  is  chiefly  dis-  tions  of  the  work,  to  the  new  procedure 
tinguishable  from  the  sixth  edition  in  under  the  Judicatiu'e  Acts.  Sohcitors 
this,  that  certain  important  modiflca-  know  that  the  difficulties  in  the  way  of 
tions  and  alterations  are  effected  which  satisfying  the  diffei-eut  clerks  at  Somer- 
have  been  rendered  necessarj'  by  the  set  House  are  frequently  great,  and 
Judicature  Acts.  Judicial  "decisions  there  is  nothing  so  Ukely  to  tend  to 
subsequent  to  the  last  edition  have  been  simplicity  of  practice  as  Mr.  Coote's 
carefully  noted  up.    "We  notice  several       hook."— Law  Times. 

TRISTRAM'S   CONTENTIOUS    PROBATE  PRACTICE. 

THE  CONTENTIOUS  PRACTICE  OF  THE  HIGH 
COURT  OF  JUSTICE,  in  respect  of  Grants  of  Probates  and 
Administrations,  with  the  Practice  as  to  Motions  and  Summonses 
in  Non-contentious  Business.  By  Thomas  Hutchinson  Tris- 
TRAii,  Q.C.,  D.C.L.,  Advocate  of  Doctors'  Commons,  of  the  Inner 
Temple,  Chancellor  of  the  Diocese  of  London.  Demy  8vo.  21s. 
cloth.  ^  1881 

TOMKINS  &   JENCKEN'S  MODERN  ROMAN  LAW. 
COMPENDIUM  OF  THE  MODERN  ROMAN  LAW. 

Founded  upon  the  Treatises  of  Puchta,  Von  Vangerow,  Ai-ndts, 
Franz  Mohler,  and  the  Corpus  Juris  Ci-vilis.  By  Frederick  J. 
ToMKiNS,  Esq.,  M.A.,  D.C.L.,  Author  of  the  "Institutes  of 
Roman  Law,"  translator  of  "Gains,"  &c.,  and  Henry  Diedrich 
Jencken,  Esq.,  Barristers-at-Law,  of  Lincoln's  Inn.  8vo. 
14s.  cloth.  1870 
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SHELFORD'S  RAILWAYS.— Fourth  Edition,  by  Glen. 
SHELFOED'S  LAW  OF  EAILAVAYS,  containing  the 
whole  of  the  Statute  Law  for  the  Eegiilation  of  Eailways  in 
England,  Scotland  and  Ireland.  With  Copious  Notes  of  Decided 
Cases  upon  the  Statutes,  Introduction  to  the  Law  of  Railways, 
and  Ajipendix  of  Official  Documents.  Fourth  Edition,  by 
W.  Cunningham  Glen,  Barristor-at-Law,  Aiithor  of  the  "  Law 
of  Highways,"  "Law  of  Public  Health  and  Local  Govern- 
ment," &c.     2  vols,  royal  8vo.     63s.  cloth;  7os.  calf.  1869 

"  The  work  must  take  its  unquestionable  merits.     But  Tve  may  nevertheless  be 

position  as  the   leading  Manual  of   the  permitted    to   observe    that   what   has 

Bailwnij  Law  of  Great  Britain." — Law  hitherto  been  considered  as  ^  the  best  work 

Magnzine.  on  the  subject'  (Shelford),  has  been  im- 

"  At  any  rate  we  may  venture  to  pre-  measurably  improved  by  the  application  of 

diet   that    Mr.  Cunningham    Glen's   edi-  Mr.  Glen's  diligence  and  learning.    .    .    . 

lion  of  Shelford  on  Bailways  will  be  the  Sufficient,  however,  has  been  done  to 

standard  work  of  our  day  in  that  depart-  show  that  it  is  in  every  respect  worthy 

ment  of  law." — Law  Journal.  of  the  reputation  which  the  work  has 

"  Far  be  it  from  us  to  under  value  Mr.  always  enjoyed." — Justice  of  the  Peace. 
Bhelford's  laboiu's,  or  to  disparag'e  his 


GRANT'S    BANKERS   AND    BANKING    COMPANIES. 
Fourth  Edition.     By  C.  C.  M.  PLUMPTRE. 

GE ANT'S  TEEATISE  ON  THE  LAW  EELATING 
TO  BANKEES  AND  BANKING  COMPANIES.  With  an 
Appendix  of  the  most  important  Statutes  in  force  relating 
thereto.  Fourth  Edition.  With  Supplement,  containing  the  Bills 
of  Exchange  and  Bills  of  Sale  Acts,  1882.  ByC.  C.  M.  Plijmptee, 
of  the  Middle  Temple,  Esq.,  Barrister-at-Law.    8vo.    29s.  cloth. 

*f*  The  Supplement  may  be  had  separately,  price  3s.  sewed. 

"  Eight  years  sufficed  to  exhaust  the  the    sterling  merits    which   have    ac- 

second    edition    of   this   valuable  and  quii-ed  for  it  the  high  position  which  it 

standard    work,    we    need    only    now  holds  in  standard  legal  litoratiu'e.    Mr. 

notice  the  improvements  which  have  Fisher  has    annotated  all    the   recent 

been  made.    We  have  once  more  looked  cases." — Law  Times. 
through  the  work,  and  recognize  in  it 

FISHER'S  LAW  OF  MORTGAGE— Fourth  Edition. 

The  LAW  of  MOETGAGE  and  OTHEE  SECUEITIES 
UPON  PEOPEETY.  By  William  Eichard  Fisher,  of 
Lincoln's  Inn,  Esq.,  Barrister-at-Law.     Fourth  Edition.     1  vol. 

roy.  8vo.  \^In  the  Press 

"  This  work  has  buUt  up  for  itself,  in  prove  most  useful  reading  for  the  stu- 

the  experienced  opinion  of  the  profe.s-  dent,  both  as  a  storehouse  of  informa- 

sion,  a  vei-y  liigh  reputation  for  careful-  tion   and   as  intellectual   exercise." — 

ness,  accuracy  and  lucidity.     Thisrepu-  Law  Magazine. 

tation  is  fully  maintained  in  the  present  "  We  have  received  the  third  edition 

edition.     The  law    of    secm-ities  upon  of  the  Law  of  Mortgage,  by  William 

property  is  confessedly  intricate,  and,  Richard  Fisher,  Bamster-at-Law,  and 

probably,  as  the  author  justly  obser^'es,  we  ai-e  veiy  glad  to  find  that  vast  im- 

embraces  a  greater  variety  of  learning  provements  have  been  made  in  the  plan 

than  any  other  single  branch  of  the  of  the  work,  wliieh  is  due  to  the  incor- 

Enghsh  law.    At  the  same  time,  an  poration  therein  of  what  Mr.   Fisher 

accurate  knowledge  of  it  is  essential  to  designed  and  executed  for  the  abortive 

every  practising  barrister,  and  of  daily  Digest    Commission.      In    its    present 

requirement  amonerst  sohcitors.    To  all  foi-m,  embracing  as  it  does  all  the  sta- 

such  we  can  confidently  recommend  Mr.  tute  and  case  law  to  the  present  time,  the 

Fisher's  work,  which  will,  moreover,  workisoneofgreatvalue." — LawJ'imes. 
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EDWARDS  AND   HAMILTON'S  LAW  OF  HUSBAND 
AND  WIFE. 

THE  LAW  OF  HUSBAND  AND  WIFE :  with  sepa- 
rate chapters  upon  Marriage  Settlements,  and  the  Married 
"Women's  Property  Act,  1882.  By  John  William  Edwards 
and  William  Frederick  Hamilton,  LL.D.,  Esquires,  of  the 
Middle  Temple,  Barristers-at-Law.  In  1  vol.  post  8vo.  16s. 
cloth.  1883 


BOYLE'S  PRECIS  OF  AN  ACTION  AT  COMMON  LAW. 

PEECIS  of  an  ACTION  at  COMMON  LAW,  showing 
at  a  Glance  the  Procedure  under  the  Judicature  Acts  and  Eules 
in  an  Action  in  the  Queen's  Bench,  Common  Pleas  and  Ex- 
chequer Divisions  of  the  High  Court  of  Justice.  By  Herbert 
E.  Boyle,  Solicitor.     Svo.  5s.  cloth.  1881 

"  In  this  little  manual,  Mr.  Boyle  has  preparing-  for  the  Final  Examination 

succeeded  in  exhibiting  a  succinct  and  certainly  need  a  guide  of  this  descrip- 

lucid  outline  of  all  the  ordinary  pro-  tion,  and  Mr.  Boyle  has  well  supplied 

ceeding-s    in   actions  governed  by  the  that  need.   Indeed,  we  do  not  I'emember 

practice,  under  the  English  Judicature  having  ever  before  seen  the  English 

Acts  and  Orders,  of  what  used  to  be  procedure  so  well  explained  within  so 

called  the  common  law  courts.     Taking  brief  a  compass." — Irish  Law  Times. 

the  various  steps  of  that  procedure  in  "  A  student  who  is  ignorant  of  pro- 

their  natural  order,  he  summarises  the  cedure,  and  desires  to  prepare  for  his 

orders  of  court  relating  to  each,  arrang-  Final  Examination,  will  do  well  to  pro- 

ing  them  under  distinct  headings,  and  cure  Mr.  Boyle's  work.'' — LawExamina- 

refeiTing  to  authorities  upon  then-  con-  tion  Journal. 
struction    and  application.     Students 


BEDFORD'S     FINAL     EXAMINATION     GUIDE     TO 
PROBATE  AND  DIVORCE.— 2nd  Edition. 

THE  FINAL  EXAMINATION  GUIDE  to  the  LAW 

of  PROBATE  and  DIVORCE  :  containing  a  Digest  of  Final 
Examination  Questions  with  the  Answers.  By  E.  H.  Bedford, 
Solicitor,Temple,  Author  of  the  "Final  Examination  Guide  to  the 
Practice  of  the  Supreme  Court  of  Judicature."  In  1  vol.  post 
Svo.  6s.  cloth. 


BEDFORD'S  FINAL  EXAMINATION  GUIDE. 

THE  FINAL  EXAMINATION  GUIDE  TO  THE 
PRACTICE  of  the  SUPEE:^IE  COURT  of  JUDICATURE, 
containing  a  Digest  of  the  Final  Examination  Questions,  with 
many  New  Ones,  with  the  Answers,  under  the  Supreme  Court  of 
Judicature  Act.  By  Edward  Henslowe  Bedford,  Solicitor, 
Temple.     In  1  vol.  8vo.  7s.  Qd.  cloth.  1875 
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LEWIS'S  INTRODUCTION  TO  CONVEYANCING. 

PEIXCIPLES  OF  CONVEYANCING  EXPLAINED 
and  ILLUSTRATED  by  CONCISE  PEECEDENTS.  With  an 
Appendix  on  tlie  Effect  of  the  Transfer  of  Land  Act  in  Modif  j-ing 
and  Shortening  Conveyances.  By  Hubert  Le'^'IS,  B.A.,  late 
Scholar  of  Emmanuel  College,  Cambridge,  of  the  Middle  Temple, 
Barrister-at-Law.     8yo.  18s.  cloth.  1863 

"  By  the  diligont  and  painstaking  aid  to  the  law  student.  He  has  con- 
student  who  has  duly  mastered  the  law  densed  the  Practice  of  Conveyancing 
of  property,  this  work  will  undoubtedly  into  a  shape  that  will  f  acibtate  its  re- 
be  hailed  as  a  verj'  comprehensive  ex-  tention  on  the  memory,  and  his  Pre- 
ponent  of  the  Pi-inciples  of  Convey-  cedents  are  usefully  arranged  as  a  series 
ancing." — Leguleian,  or  Articled  Clerks'  of  progressive  lessons,  which  may  be 
Magazine.  eitherused  as  illustrations  or  exercises." 

"Mr.  Lewis  has  contributed  a  valuable  Laio  Times. 


PHILLIMORE'S  INTERNATIONAL  LAW.— 3rd  edit. 

Vol.  I.  8ro.  24s.  cloth;    Vol.  II.  2Cs.  cloth. 

CO^IMENTAEIES    ON    INTERNATIONAL    LAW. 

By  the  Right  Hon.  Sir  Eobekt  Phillimore,  Knt.,  P.C,  Judge 
in  the  Probate,  Matrimonial,  Divorce  and  Admiralty  Division  of 
the  High  Coui't  of  Justice.  1879 

•»•    Vol.    III.,  second  edition  (1875),  price  36s.;    Vol.  IV.,  second  edition  (1874), 
price  34s.  cloth,  may  he  had  separately  to  complete  sets. 

Extract  from  Pamphlet  on  '^American  KentraHty,"  hy  George  Bemis  [Boston,  U.S.). 
— "  Sir  Robert  Phillimore,  the  present  Queen's  Advocate,  and  author  of  the  most 
comprehensive  and  systematic '  Commentaries  on  International  Law'  that  England 
has  produced." 

"  The  authority  of  this  work  is  admit-  Having  read  the  work  carefully  and 
tedly  great,  and  the  learning  and  ability  critically,  we  are  able  to  highly  recom- 
displayed  in  its  preparation  have  been  mend  it." — Laiv  Journal. 
recognized  by  writers  on  public  law  both  "The  second  edition  of  Sir  Robert 
on  the  Continent  of  Europe  and  in  the  PhilLtmore's  Commentaries  contains  a 
ITnited  States.  With  this  necessarily  considerable  amount  of  valuable  addi- 
imperf  ect  sketch  we  must  conclude  our  tional  matter,  beaiing  more  especially 
notice  of  the  ili'st  volume  of  a  work  on  questions  of  international  law  rai.sed 
which  foiTQS  an  important  conti-ibution  by  the  wars  and  contentions  that  have 
to  the  literature  of  public  law.  The  broken  out  in  the  world  since  the  pub- 
book  is  of  great  utility,  and  one  wluch  lication  of  the  lii-st  edition.  Ha\-ing 
should  find  a  place  in  the  library  of  upon  a  former  occasion  discussed  at 
every  civilian." — Law  Magazine.  some  length  the  general  principles  and 

"  it  is  the  most  complete  repo.sitoi-y  of  execution  of  this  important  work,  we 

matters  bearing  upon  international  law  now  propose  to  confine  ourselves  to  a 

that  we  have  in  the  language.   We  need  brief  examination  of  a  single  question, 

not  repeat  the  commendations  of  the  on  wliich  Sir  Robert  Phillimore  may 

text  itself  as  a  treatise   or  series  of  .iustly  be  regarded  as  the  latest  autho- 

treatises  which  this  journal  expressed  rity  and  as  the  champion  of  the  princi- 

upon  the  appeai'ance  of  the  two  fii'st  pies  of  maritime  law,  which,  do'mi  to  a 

volumes.    The  reputation  of  the  Author  recent  period,  were  maintained  by  this 

is  too  well  estabUshed  and  too  widely  oountn-,  and  which  were  at  one  time 

known.   We  content  ourselves  with  tes-  accepted  without  question  by  the  mari- 

tifying  to  the  fulness  and  thoroughness  time  powers.    Sir  Robert  Phillimore  has 

of  "the  work  as  a  compilation  after  an  examined  with  his  usual  learning,  and 

inspection  of  the  three  volumes.     (2nd  established  -without  the  po.ssibility  of 

edition)." — Boston  (United  States)  Daily  doubt,  the  histoiy  of  the  doctrine  '  free 

Advertiser.  ships,  free  goods,'  and  its  opposite,  in 

"  Sir  Robert  PhiUimore  may  well  be  the   third   volume  of   his    '  Commen- 

proud  of  this  work  as  a  lasting  record  taries'  (p.  302)." — Edinburgh  Bevim;  No. 

of  his  ability,  learning  and  his  industry.  296,  October,  ISiQ. 
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UNDERBILL'S  SETTLED   LAND   ACT,   1882. 

THE  SETTLED  LAND  ACT,  1882  ;  witli  an  Introduc- 
tion and  Notes,  and  Concise  Precedents  of  Conveyancing  and 
Chancery  Documents  required  under  the  Act.  By  Aethtjr 
Underhill,  M.A.,  LL.D.,  of  Lincoln's  Inn,  Barrister-at-Law, 
Author  of  "  A  Concise  Treatise  on  Private  Trusts,"  "A  Manual 
of  Chancery  Procedure,"  &c.  Assisted  by  Ralph  Hawteey 
Deaxe,  B.A.,  of  Lincoln's  Inn,  Barrister-at-Law.  Post  8vo. 
8s.  cloth.  1882 

UNDERHILL'S   CHANCERY  PROCEDURE. 

A  PEACTICAL  and  CONCISE  MANUAL  of  tlie  PEO- 
CEDUEE  of  the  CHANCERY  DIVISION  of  the  HIGH  COURT 
of  JUSTICE,  both  in  Actions  and  Matters.  By  Arthur  Uxder- 
HILL,  LL.D.,  of  Lincoln's  Inn,  Barrister-at-Law.  1  vol.  post 
8vo.,  10s.  &d.  cloth.  1881 

"  "We  would,  advise  its  perusal  by  all  necessary  information  respecting'  the 
students  and  young'  practitioners." — •  peculiar  practice  in  the  Chancery  Divi- 
Jut,-ti(-f  of  the  Peace.  sion.     The  work  cannot  fail  to  be  of 

"  Ml'.  Underbill  has  produced  ■within  great  service  to  the  student,  especially 
small  compass  a  very  useful  'work  on  rf  he  aspires  for  Honors,  and  he  vrill 
Chancery  Practice."  —  Law  Students?  find  it  a  complete  ■work  to  his  pui-pose, 
Journnl.  ■svhile  to  the  practitioner  such  accurate 

"  This  most  excellent  treatise  on  information  as  is  conveyed  in  its  pages 
Chancery  Pi-actice  supplies  a  long  exist-  can  hardly  fail  to  be  of  service ;  and, 
ing  "want.  Withiu  a  comparatively  like  its  companions,  the  now  weU-kno'wn 
small  space  Mr.  Underbill,  in  his  usual  '  Underbill's  Torts,'  and  '  Underbill's 
clear,  emphatic  and  intelligent  manner.  Trustees,'  the  volume  ■will  meet  ■with  a 
has  suppUed  the  student  with  all  the        ready  sale." — Gibson's  Final. 

UNDERHILL'S  LAW  OF  TORTS.— Third  Edition. 

A  SUMALARY  OF  THE  LAW  OF  TOETS,  OE 
WRONGS  INDEPENDENT  OF  CONTRACT,  including  the 
Employers' Liability  Act,  1880.  By  Arthur  Uxderhill,  LL.D., 
of  Lincoln's  Inn,  Esq.,  Barrister-at-La'w;  assisted  by  C.  CM. 
Plumptre,  of  the  Middle  Temple,  Esq.,  Barrister-at-La-w. 
Third  Edition.     Post  8vo.  8s.  cloth.  1881 

"He  has  set  forth  the  elements  of  the  "  The  plan  is  agood  one  and  has  been 

law  ■with  clearness  and  accuracy.    The  honestly  carried  out,  and  a  good  index 

little  work  of  Mr.  Underbill  is  inexpen-  f aciUtates  reference  to  the  contents  of 

sive  and  may  be  relied  on." — LawTimes.  the  book." — Justice  of  the  Peace. 

UNDERHILL'S    LAW  OF   TRUSTS  AND   TRUSTEES. 

A  CONCISE  MANUAL  OF  THE  LAW  RELATING  TO 
PRIVATE  TRUSTS  AND  TRUSTEES.  By  Arthur  Under- 
HILL,  M.A.,  of  Lincoln's  Inn  and  the  Chancery  Bar,  Barrister- 
at-Law.     Post  8vo.     8s.  cloth.  1878 

"The  author  so  treats  his  subjects  the  model  of  Sir  Fitzjames  Stephen's 
that  it  ■wiU  not  be  found  a  difficult  '  Digest  of  the  Criminal  Law  and  Law 
matter  for  a  person  of  ordinary  intol-  of  Evidence  from  the  Indian  Act.s,'  and 
ligence  to  retain  the  matter  therein  con-  which  has  been  followed  by  Mr.  Pollock 
tained,  which  must  be  constantly  ne-  in  Iris  '  Digest  of  the  Law  of  Partner- 
cessary,  not  only  to  the  professional  ship.'  Ikli-.  Underliill  has,  in  the  above- 
man,  but  also  for  all  those  who  may  have  named  vohune,  perf  oi-med  a  similar  task 
taken  upon  themselves  the  responsibiU-  in  relation  to  the  '  Law  of  Trusts.'  In 
ties  of  a  trustee." — Justice  of  the  Peace.  seventy-six  articles  he  has  summarized 

"  We  recently  published  a  short  re-  the  principles  of  the  '  Law  of  Tnists'  as 

•view  or  notice  of  Mr.  A.  F.  Leach's  distinctly  and  accurately  as  the  subject 

'  Digest  of  the  Law  of  Probate  Duty,'  -will  admit,  and  has  supplemented  the 

and  remarked  that  it  was  framed  after  articles -with  illustrations."  LawJournal. 
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SCRIVEN  ON  COPYHOLDS.— 6th  Edit.,  by  Brown. 

A  TREATISE  on  the  LAW  of  COPYHOLDS  and  of 
the  other  TENURES  (Customary  and  Freehold)  of  LANDS 
within  Manors,  with  the  Law  of  Manors  and  Manorial  Customs 
generally,  and  the  Rules  of  Evidence  ai^pHcable  thereto,  in- 
cluding the  Law  of  Commons  or  Waste  Lands,  and  also  the 
Jurisdiction  of  the  various  Manorial  Courts.  By  John'  Scriven. 
The  Sixth  Edition,  thoroughly  revised,  re-arranged,  and  brought 
down  to  the  present  time,  by  AE,CHlBiU:.D  Brown,  Esq.,  of  the 
Middle  Temple,  Barrister-at-Law,  B.C.L.,  &c.,  Editor  of  "  Bain- 
bridge  on  the  Law  of  Mines."    1  vol.  roy.  8vo.  30s.  cloth.      1882 

BAINBRIDGE  ON  MINES.— 4th  Edit.,  by  Archibald 
Brown. 
A  TEEATISE  on  the  LAW  of  MINES  and  MINERALS. 
By  William  Bainbridge,  Esq.,  F.G.S.,  of  the  Inner  Temple, 
Barrister-at-Law.  Fourth  Edition.  By  Archib.4XD  Brown, 
M.A.  Edin.  and  Oxon,  of  the  Middle  Temple,  Barrister-at-Law. 
This  Work  has  been  wholly  re-cast,  and  in  the  greater  part  re- 
written. It  contains,  also,  several  chapters  of  entirely  new 
matter,  which  have  obtained  at  the  present  day  great  Mining 
importance.     8vo.  45s.  cloth.  1878 

"  This  work  must  be  ah'eady  familiar  ■which  has  for  so  long  a  period  occupied 
to  all  readers  whose  practice  brings  the  position  of  the  standard  work  on 
them  in  any  manner  in  connection  with  this  important  subject.  Those  only  who, 
mines  or  mining-,  and  they  well  know  by  the  nature  of  then-  practice,  have 
its  value.  We  can  only  say  of  this  new  learned  to  lean  upon  llr.  Bainbridge 
edition  that  it  is  in  all  respects  worthy  as  on  a  solid  staff,  can  appreciate  the 
of  its  predecessors."  —  Law  Times  on  deep  research,  the  admirable  method, 
3rrf  edit.  and  the  graceful  style  of  tliis  model 

"  It  would  be  entirely  superfluous  to        treatise.." — Laiv  Journal  on  3rd  edit. 
attempt  a  general  review  of  a  work 


ADAMS'S  LAW  OF  TRADE-MARKS. 

A  TEEATISE  ON  THE  LAW  OF  TEADE-MAEKS; 

with  the  Trade-Marks  Regulation  Act,  1875,  and  the  Lord 
Chancellor's  Rules.  By  F.  M.  Adams,  of  the  Middle  Temple, 
Esq.,  Barrister-at-Law.     8vo.  7s.  6d.  cloth.  1876 

♦ 
NASMITH'S  INSTITUTES  OF   ENGLISH  LAW. 

THE  INSTITUTES  OE  ENGLISH  LAAV.— Part  1, 
English  Public  Law.  Part  2,  English  Private  Law  (in  2  vols.). 
Part  3,  Evidence  and  the  Measui-e  of  Damages.  By  David 
Nasxiith,  LL.B.,  of  the  Middle  Temple,  Barrister-at-Law, 
Author  of  the  Chronometrical  Chart  of  the  Historj^  of  England, 
&c.     In  4  vols,  post  8vo.  30s.  cloth.  1873—1879 

*jj*   The  above  may  be  had  separately  to  complete  sets  at  the  following 

prices  :—Fart  1,  10s.  cloth.     Fart  2,  20s.  cloth.     Part  3,  10s.  cloth. 

"  Mr.  Nasmith  has  evidently  expended  it,  the  bulk  of  his  Treatise,  which  is  con- 
much  labour  and  care  in  the  compilation  fined  to  a  concise  exposition  of  the  exist- 
and  arrantrement  of  the  present  work.  inglaw, appears tomeritthepraiseofac- 
and  so  far  as  we  have  been  able  to  test        curacy  and  clearness." — Law  Magaiine. 
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SIR  T.  ERSKINE  MAY'S  PARLIAMENTARY 
PRACTICE.— Ninth  Edition. 
A  TREATISE  ON  THE  LAW,  PEIVILEGES, 
PEOOEEDINGS  AND  USAGE  OF  PAELIAMENT.  Bv  Sir 
Thomas  ERSKI^^B  May,  D.C.L.,  K.C.B.,  Clerk  of  the  House  of 
Commons  and  Bencher  of  the  Middle  Temple.  Ninth  Edition, 
Revised  and  Enlarged.     8vo.     46.5.  cloth.  1883 

Contests  :  Book  I.  Constitution,  Powers  and  rri%Tles-e.s  of  Parliament. — Book  II. 
Practice  and  ProceedinK's  in  Parliament. — Book  III.  Tlie  Manner  of  pas-sing-  Piivate 
BiUs,  with  the  Standing  Orders  in  both  Houses,  and  the  most  recent  Precedents. 
"  A  work,  which  has  i-isen  from  the        ment." — Solicitors^  Journal. 
position  of  a  text  book  into  that  of  an  "  AA'e  need  make  no  comment  upon 

authority,  woiild  seem  to  a  considerable  the  value  of  the  work.  It  is  an  accepted 
extent  to  have  passed  out  of  the  range  authority  and  is  undeniably  the  law  of 
of  criticism.  It  is  quite  unnecessaiy  to  ParUament.  It  has  been  brought  up  to 
point  out  the  excellent  an'angement,  the  latest  date,  and  should  be  in  the 
acciu'acy  and  completeness  which  long  hands  of  everj-  one  engaged  in  Parlia- 
ago  rendered  Sii'  T.  E.  May'.s  ti-eatise  mentary  life,  whether  as  a  lawj-er  or  as 
the  standard  work  on  the  law  of  Parlia-        a  senator." — Law  Times. 


FULTON'S  Manual  of  CONSTITUTIONAL  HISTORY. 
A  ^LllN'UAL  OF  CONSTITUTIONAL  HISTOEY, 
founded  on  the  Work.s  of  Hallam,  Creasy,  May  and  Broom : 
compiising  all  the  Fundamental  Principles  and  the  Leading 
Cases  in  Constitutional  Law.  By  Foep.est  Fultox,  Esq., 
LL.D.,  B.A.,  University  of  London,  and  of  the  Middle  Temple, 
Barrister-at-Law.     Post  8vo.  7s.  M.  cloth.  1875 

TUDOR'S  LEADING  CASES  ON  REAL  PROPERTY,- 
Tliird  Edition. 
A  SELECTION  of  LEADING  CASES  on  the  LAW 
relating  to  EEAL  PEOPERTY,  CONYEYANCING,  and  the 
CONSTEUCTION  of  WILLS  and  DEEDS ;  with  Notes.  By 
OwEX  Davies  TrDOR,  Esq.,  of  the  Middle  Temple,  Barrister- 
at-Law,  Author  of  "Leading  Cases  in  Equity."  Third  Edition. 
1  thick  vol.  royal  8vo.     2/.  12s.  Qd.  cloth.      "  1879 

"  The  work   before   us  comprises  a  to  the  foimer." — Solicitors'  Journal  and 

digest  of  decisions  which,  if  not  exhaus-  Bcporter. 

tive  of  all  the  principles  of  om-  real  "In  this  new  edition,  Mi-.  Tudor  has 
property  code,  wiU  at  least  be  found  to  carefully  re\ased  his  notes  in  accordance 
leave  nothmg  untouched  or  unelabo-  ■with  subsequent  decisions  that  have 
rated  under  the  numerous  legal  doc-  modified  or  extended  the  law  as  pre- 
trincs  to  which  the  cases  severally  relate.  viously  expounded.  This  and  the  other 
To  Mr.  Tudor's  treatment  of  aU  these  volumes  of  Mr.  Tudor  are  almost  a  law- 
subjects,  so  complicated  and  so  varied,  libraiy  in  themselves,  and  we  are  satis- 
we  accord  our  entire  commendation.  tied  that  the  student  would  learn  more 
There  are  no  omi.ssions  of  any  important  law  from  the  careful  reading  of  them, 
cases  relative  to  the  various  branches  of  than  he  would  acquire  from  double  the 
the  law  comprised  in  the  work,  nor  are  time  given  to  the  elaborate  ti'catises 
there  any  omissions  or  defects  in  his  which  learned  professors  recommend 
statement  of  the  law  itself  applicable  the  student  to  peruse,  with  entire  for- 
to  the  cases  discussed  by  him.  "\Ve  coi-  getfulness  that  time  and  brains  are 
dially  recommend  the  work  to  the  prac-  limited,  and  that  to  do  what  they  advise 
titioner  and  student  aUke,  but  especially  woidd  be  the  work  of  a  Uf  e. " — Law  Times. 


MOSELY'S  ARTICLED   CLERKS'  HANDY  BOOK.— By 

Bedford. 

MOSELY'S  PEACTICAL  HANDY-BOOK  OF  ELE- 
MENTAEYLAW,  designed  for  the  Use  of  ARTICLED 
CLERKS,  -wdtli  a  Coiu-se  of  Study,  and  Hints  on  Reading  for 
the  Intermediate  and  Final  Examinations.  Second  Edition, 
bv  Edwaed  Henslowe  Bedfoed,  Solicitor.  Post  8vo.,  8s.  6d. 
cloth.  1878 

"  This  book  caimot  be  too  strongly  Law.    It  will  certainly  not  be  (he  fault 

recommended  to  every  one  who  con-  of  either  author  or  editor  if  the  years 

templates  becoming'  a  solicitor." — Law  spent  under  articles  are  not  well  spent, 

Exnmination  Journal.  and  if  the  work  required  to  lay  a  sound 

"Mr.   E.  H.   Bedford,  indefatigable  foundation  of  legal  knowledge  is  not 

in  liis  labours  on  behalf  of  the  articled  done  with  that  'knowledge'  of  which 

clerk,  has  supei'vised  a  new  edition  of  they  so  emphatically  declare  the  neces- 

Mosely's  Handy  Book  of   Elementary  sity." — Law  Magazine. 


CUTLER   &   GRIFFIN'S  INDIAN   CRIMINAL   LAW. 

AN  ANALYSIS  OF  THE  INDIAN  PENAL  CODE, 
including  the  INDLIN  PENAL  CODE  ATklENDMENT  ACT, 
1870.  By  John  Cutler,  B.A.,  of  Lincoln's  Inn,  Barrister-at- 
Law,  Professor  of  English  Law  and  JurisjDrudence,  and  Professor 
of  Indian  Jurisprudence  at  Iving's  College,  London,  and  Edmund 
Fuller  Grifein,  B.A.,  of  Lincoln's  Inn,  Barrister-at-Law. 
8vo.  6s.  cloth.  1S71 


ROUSE'S  CONVEYANCER,  with  SUPPLEMENT,  1871. 
Third  Edition. 

The  PEACTICAL  CONVEYANCEE,  giving,  in  a  mode 
combining  facility  of  reference  wdth  general  utility,  upwards  of 
Four  Hundred  Precedents  of  Convej-ances,  Mortgages  and 
Leases,  Settlements,  and  Miscellaneous  Forms,  with  (not  in 
pre^dous  Editions)  the  Law  and  numerous  Outline  Forms  and 
Clauses  of  Wills  and  Abstracts  of  Statutes  affecting  Real  Pro- 
perty, Conveyancing  Memoranda,  &c.  By  RoLLA  Rouse,  Esq., 
of  the  Middle  Temple,  Barrister-at-Law,  Author  of  "The  Prac- 
tical Man,"  &c.  Third  Edition,  greatly  enlarged.  With  a 
Supplement,  giving  Abstracts  of  the  Statutory  Provisions 
affecting  the  Practice  in  Conveyancing,  to  the  end  of  IS'O;  and 
the  requisite  Alterations  in  Foitqs,  with  some  new  Forms ;  and 
including  a  fidl  Abstract  in  numbered  Clauses  of  the  Stamp 
Act,  1870.     2  vols.  8vo.  30s.  cloth;  38s.  calf.  1871 

*jjf*  The  Supplement  may  he  had  separately,  price  Is.  &d.  sewed. 

"  The  best  test  of  the  value  of  a  book  reached  its  third  shows  that  it  is  con- 
written  professedly  for  practical  men  is  sidered  by  those  for  whose  convenience 
the  practical  one  of  the  number  of  edi-  it  was  written  to  fulfil  its  pui-pose  well." 
tions  through  which  it  passes.    The  fact  — Law  Magazine. 
that  this  well-known  work  has   now 
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ROBSON'S  BANKRUPT  LAW.— Fourth  Edition. 
A  TREATISE  on  the  LAW  of  BANIOiUPTCY ;  con- 
taining a  full  Exposition  of  the  Principles  and  Practice  of  the 
Law,  including  the  Law  as  to  Bills  of  Sale  under  the  Bills  of 
Sale  Act,  1878,  and  the  Application  of  the  Bankruptcy  Eules,  as 
to  Proofs  by  Creditors,  under  Section  10  of  the  Judicature  Act, 
1875;  with  an  Appendix  comprising  the  Statutes,  Eules,  Orders, 
and  Forms.  4th  Edit.  By  George  Youxg  IIobson,  Esq.,  of  the 
Inner  Temple,  Barrister-at-Law.    1  vol.  8vo.  38s.  cloth.         1881 

CUTLER'S  LAW  OF   NATURALIZATION. 

THE  LAW  or  NATUEALIZATION  as  Amended 
by  the  Act  of  1870.  By  Jonx  Cutler,  B.A.,  of  Lincoln's  Inn, 
Barrister-at-Law,  Editor  of  "Powell's  Law  of  Evidence,"  &g. 
12mo.  3.3.  6d.  cloth.  1871 

"  Professor  Cutler's  book  is  a  useful        is  given  in  full  •with  a  useful  index." — 
summaiy  of  the  law  and  of  the  changes        Law  Maijazine. 
which  have  been  made  iu  it.     The  act 


COOTE'S  ADMIRALTY  PRACTICE.— Second  Edition. 

THE  PEACTICE  OF  THE  HIGH  COUET 
OF  ADMIEALTY  OF  ENGLAND :  also  the  Practice  of  the 
Judicial  Committee  of  Her  Majesty's  Mo.st  Honoiu-able  Privy 
Council  in  Admiralty  Appeals,  with  Forms  and  Bills  of  Costs. 
By  Hexry  Charles  Coote,  F.S.A.,  one  of  the  Examiners  of  the 
Biigh  Court  of  Admiralty,  Author  of  "The  Practice  of  the  Court 
of  Probate,"  &c.  Second  Edition,  almost  entirely  re-written; 
and  with  a  SUPPLEMENT  containimi  the  County  Court  Practice 
in  Admiralty,  the  Act,  Eules,  Orders,  &c.     8vo.  16s.  cloth.     1869 


THE  LAW  EXAMINATION  JOURNAL. 

THE  LAW  EXAMINATION  JOUENAL.  Edited  by 
Herbert  Newman  Mozley,  M.A.,  Fellow  of  King's  College, 
Cambridge  ;  and  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law. 
(PubHshed  everj^  Legal  Sittings.) 

No.   56.  Trinity,    1883.  Contexts:—!.    Honors   Examination,   April,   1&S.3; 

Questions  and    Answers.  2.   Final   Examination.    June,   ISS.?;    Questions   and 

Answers.  3.  Intermediate  Examination,  June,  1883;   Questions  and  Answers, 
&c.,  &c. 

Price  \s.  each  Number,  by  post  Is.  \d.     Nos.  .34  &  35  [double  nmnher],  price  2s., 

by  post  2s.  2d. 

*»*  All  back  numbers,  commencing  with  No.  I.,  may  be  had. 

*,*  Copies  of  Vol.  I.,  containing  Xos.  1  to  14,  with  full  Indexes  and  Tables  of  Cases 
Cited,  may  ncnv  he  had,  price  16s.  bou7id  in  cloth. 

Vol.  II.,  containing  Xos.  15  to  28,  with  Index,  price  in  cloth,  16s. 

Vol.  Ill,  containing  Nos.  29  to  45,  price  ISs.  dd.  cloth. 

The  Indexes  to  Vols.  II.  and  III.  may  be  had  separately  to  complete  copies  for  binding, 
price  Gd.  each  sewed. 
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LAW    WORKS   PUBLISHED   BY 


ORTOLAN'S  ROMAN  LAW,  Translated  by  PRICHARD 
and  NASMITH. 

THE  HISTOEY  OF  EOMAN  LAW,  from  tlie  Text  of 
Ortolan's  Histoire  de  la  Legislation  Eomaine  et  Generalisation  dn 
Droit  (edition  of  1870).  Translated,  TS-ith  the  Author's  permission, 
and  Supijlemented  by  a  Chronometrical  Chart  of  Eoman  History. 
By  I.  T.  Peichard,  Esq.,  F.S.S.,  and  David  Nasmith,  Esq., 
LL.D.,  Barristers-at-Law.     8yo.  28s.  cloth.  1871 


"  We  know  of  no  -work,  -which,  in  oiir 
opinion,  exhibits  so  perfect  a  model  of 
what  a  text-book  ought  to  be.    Of  the 


translation  before  us,  it  is  enough  to 
sa}-,  that  it  is  a  faithful  representation 
of  the  original." — Law  Magazine. 


KELLY'S  CONVEYANCING  DRAFTSMAN.— 2nd  Edit. 
THE  DEAFTSMAN :  containing  a  Collection  of  Concise 
Precedents  and  Forms  in  Convej-ancing ;  with  Introductory 
Observations  and  Practical  Notes.  By  James  H.  Kelly. 
Second  Edition.     Post  8vo.  12s.  M.  cloth.  1881 


"  Mr.  Kelly's  object  is  to  give  a  few 
precedents  of  each  of  those  insti-uments 
which  are  most  commonly  requu-ed  in  a 
solicitor's  otiice,  and  for  which  prece- 
dents are  not  always  to  be  met  vdth.  in 
the  ordinary  books  on  conveyancing. 
The  idea  is  a  good  one,  and  the  prece- 
dents contained  in  the  Isook  are,  gener- 
ally speaking,  of  the  character  contem- 
plated by  the  author's  design.  We 
have  been  favourably  impressed  with 
a  perusal  of  several  of  the  precedents 
in  this  book,  and  practitioners  who 
have  ah-eady  adopted  foi-ms  of  their 


own  will  probably  find  it  advantageous 
to  collate  them  with  those  given  by  Mr. 
Kelly.  Each  set  of  precedents  is  pre- 
faced by  a  few  terse  and  practical  ob- 
servations."— Solicitors^  Journal. 

"  Such  statements  of  law  and  facts  as 
ai-e  contained  in  the  work  are  accurate." 
— Law  Journal. 

"  It  contains  matter  not  found  in  the 
more  ambitious  works  on  conveyancing, 
and  we  ventm-e  to  think  that  the  student 
will  find  it  a  usefid  supplement  to  his 
reading  on  the  subject  of  conveyanc- 
ing."— Law  Examinatioyi  Journal. 


REDMAN   ON  ARBITRATIONS  AND  AWARDS. 

A  CONCISE  TEEATISE  on  the  LAAV  OF  AEBI- 
TEATIONS  and  AWAEDS ;  Ts-ith  an  Appendix  of  Precedents 
and  Statutes.  By  Joseph  Haworth  Eedman,  of  the  Middle 
Temple,  Esq.,  Barrister-at-Law,  Author  of  "A  Treatise  on  the 
Law  of  Eailway  Companies  as  Carriers."     8vo.  12s.  cloth.     1872 

'  The  arrangement  is  good,  the  style        work  ■will  be  useful.     The  precedents 


clear,  and  the  work  exhaustive.  There 
is  a  useful  appendix  of  precedents  and 
statutes,  and  a  very  good  index." — Law 
Times. 

"  This  is  likely  to  prove  a  useful  book 
in  practice.  All  the  ordinarj-  law  on 
the  subject  is  given  sliortly  and  in  a 
convenient  and  accessible  foi-m,  and 
the  index  is  a  good  one." — Solicitors^ 
Journal. 

"We  have  no  doubt  but  that  the 


of  awards  are  clearly  and  concisely 
di'awn.  The  arrangement  of  chapters 
is  conveniently  managed.  The  law  is 
clearly  stated,  and,  so  far  as  we  can 
judge,  all  the  important  cases  bearing 
directly  on  the  subject  are  given,  wliile 
the  index  appears  reasonably  copious. 
These  facts,  combined  with  the  sraall- 
ness  of  the  volume,  ought  to  make  the 
book  a  success." — Law  Journal. 
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REDMAN'S    REFERENCES     UNDER    THE    JUDICA- 
TURE ACTS. 

The  LAW  and  PRACTICE  of  REFEEENCES  under  the 
JUDICATUEE  ACTS, with  an  Appendix  of  Orders  and  Forms; 
being  a  Supplement  to  "The  Law  of  Arbitrations  and  Awai'ds." 
By  J.  H.  Eedman,  of  the  Middle  Temple,  Esquire,  Barrister-at- 
Law.     8vo.  2s.  cloth.  1881 


CLIFFORD    &    STEPHENS'    REFEREES'    PRACTICE, 
1873. 

THE  PRACTICE  OF  THE  COURT  OF  REFEREES 
on  PEIVATE  BILLS  IN  PAELIAMENT;  \vath  Eeports  of 
Cases  as  to  the  Locus  Standi  of  Petitioners  decided  during  the 
Sessions  1867—72.  By  Frederick  Clifford,  of  the  Middle 
Temple,  and  Pembroke  S.  Stephens,  of  Lincoln's  Inn,  Esqs., 
Barristers-at-Law.     2  vols,  royal  8vo.  31.  10s.  cloth. 


In  continuation  of  the  above,  Roy.  8i'o.,  snccd. 

Vol.  I.  Part  I.,  31s.  6^.  ;  Part  II.,  Ins.:  Vol.  II.  Part  I.,  12s.  M.  ; 
Part  II.,  12,5.  &d.  ;  Part  III.,  12s.  Qd.;  Part  IV.,  15s.:  and  Vol.  III. 
Part  I.,  15s.  ;  Part  II.,  15s. 

CASES  DECIDED  DURING  THE  SESSIONS  1873 
to  1881,  by  the  COUET  OF  EEFEEEES  on  PEIVATE  BILLS 
in  PAELIAMENT.  By  Frederick  Clifford  and  A.  G. 
EiCKARDS,  Esqs.,  Barristers-at-Law. 

"  These  Reports  are   a  continuance  "  The  book  is  reaUy  a  very  useful 

of  the  series  of  '  Clifford  and  Stephens '  one,  and  will  doubtless  commend  itself 

Reports,' which  began  in  1867,  and  seem  to  Parliamentary  practitioners." — Law 

to  be  marked  by  the  same  care  and  Times. 

accuracy  which  have  made  these  Ee-  "Tlie  Reports  themselves  are    very 

ports    a    standard    for    reference    and  well  done.     To   parliamentary  practi- 

quotation    by   practitioners    and    the  tioners  the  work  cannot  fail  to  be  of 

Court  itself." — Times.  very  g^reat  value." — Solicitors'  Journal. 


SAUNDERS'   LAW  OF   NEGLIGENCE. 

A  TREATISE  on  the  LAW  applicable  to  NEGLIGENCE. 
By  Thomas  W.  Saunders,  Esq.,  Barrister-at-Law,  Eecorder  of 
Bath.     1  vol.  post  8vo.  9s.  cloth.  1871 

"  The  book  is  admirable ;  while  small  "We  find  very  considerable  diligence 

in  bulk,  it  contains  everything  that  is  displayed.     The  references  to  the  cases 

necessary,  and  its  aiTangement  is  such  are  given  much  more  fully,  and  on  a 

that  one  can  readily  refer  to  it.  Amongst  more  rational  system  than  is  common 

those  those  who  have  done  a  good  ser-  with  textbook  winters.     He  has  a  good 

vice  Mr.  Saunders  wUl  tiud  a  place." —  index." — Solicitors'  Journal. 
Law  Magazine. 
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DIXON'S  LAW   OF  PARTNERSHIP. 

A  TEEATISE  ON  THE  LAW  OE  PAETNEESHIP. 
By  J.  Dixon,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  Editor 
of  "  Lush's  Common  Law  Practice."     1  vol.  8vo.  22.s.  clotli.     1866 

"  He  has  evidently  bestowed  upon  this  that  of  a  philosophical  lawyer.     Mr. 

book  the  same  conscientious  labour  and  Dixon's  is  purely  and  exclusively  prac- 

painstaking-  industi-y  for  which  we  had  tical    from    beginning'    to    end.      We 

to  compliment  him  some  months  since,  imag-ine  that  veiy   few  questions  are 

when  i^nie-ning  his  edition  of  '  Lush's  likely  to  come  before  the  practitioner 

Practice  of  the  Superior  Courts  of  Law,'  which  Mr.  Dixon's  book  will  not  be 

and,   as  a  result,  he  has  produced  a  found  to  solve.    We  have  only  to  add, 

clearly  -nTitten  and  well  arranged  ma-  that  the  value   of   the    book    is  very 

nual  upon  one  of  the  most  important  materially  increased    by  an    excellent 

branches  of  our  mercantile  law." — Law  marginal  simmiary  and  a  very  copious 

Journal.  index." — Law  Mayazine  and  Review. 

"  Jlr.  Lindley's  view  of  the  subject  is 


MICHAEL   &  WILL'S  GAS  AND   WATER   SUPPLY. 

Second  Edition. 

THE   LAAV  RELATING  TO   GAS  AND  WATER: 

comprising  the  Eights  and  Duties,  as  well  of  Local  Authorities 
as  of  Private  Companies  in  regard  thereto,  and  including  all 
Legislation  to  the  close  of  the  last  Session  of  Parliament.  Second 
Edition.  By  W.  H.  Michael  and  J.  Shieess  Will,  of  the 
Middle  Temple,  Esqs.,  Barristers-at-Law.  8vo.  2os.  cloth.     1877 

"  Tlie  Law  of   Gas   and  Water,  by  had  been  executed  with  care,  skill  and 

Messrs.  Michael  and  Will,  has  reached  ability.    This  edition  is  a  decided  im- 

a  second  edition,  and  the  authors  tell  provement  on  the  first,  and  therefore 

us  that  they  have  not  only  brought  the  we  need  add  nothing  now.   It  is  a  work 

law  down  to  the  present  time  but  they  which  has  probably  found  its  way  into 

have  re-written  a  considerable  portion  of  the  hands  of  all  interested  in  the  prac- 

the  text,  pai-ticularly  with  reference  to  tical  application  of  the  Acts  of  Parlia- 

gas.     When  the  fli'st  edition  appeared  ment  relating  to  gas  and  water  supply." 

we  expressed  an  opinion  that  the  work  — Law  Times. 


DAVIS  ON  REGISTRATION.— Second    Edition.     With 
Supplement. 

THE  LAW  of  REGISTRATION,  PARLIAMENTARY, 
and  MUNICIPAL,  with  all  the  STATUTES  and  CASES. 
"With  a  Supplement  comprising  the  Cases  decided  on  Appeal 
on  the  Parliamentary  and  Municijml  Eegistration  Act,  1878. 
By  J.  E.  Davis,  Esq.,  Barrister-at-Law.     Post  8vo.,  15s.  cloth. 

1880 

*,*  The  Supplement  may  be  had  separately,  2s.  6d.  sewed. 
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PLUMPTRE   ON   THE   LAW   OF   CONTRACTS. 

A  summa:ry  of  the  peinciples  of  the 

LAW  OF  SIMPLE  CONTEACTS.  By  Claude  C.  M. 
Plitmptre,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law. 
(Middle  Temple  Common  Law  Scholar,  Hilary  Term,  1877.) 
Post  8yo.  8s.  cloth.  1879 


%*  A  Companion  Work 

"  In  our  last  volume  we  had  occasion 
to  mention  with  approbation  two  works 
by  Ml'.  Aithur  Underhill,  A  Sunimaiy 
of  .  the  Law  of  Torts,  and  a  Concise 
Manual  of  the  Law  relating  to  Trusts 
and  Trustees  ;  the  fii'st  of  these  had 
reached  a  second  edition,  and  in  its 
preparation  the  author  of  the  present 
work  was  associated  with  Mr.  Under- 
hill. In  the  preparation  of  this  book 
Mr.  Plumptre  has  adopted  the  lines  laid 
down  by  Mr.  Underliill ;  by  means  of 
short  rules  and  sub-rules  he  presents  a 
summary  of  the  leading  principles  re- 
lating to  the  law  of  sunple  contracts, 
with  the  decisions  of  the  Courts  by  which 
they  are  illustrated.  Part  I.  deals  with 
the  parties  to  a  sunple  contract,  and 
treats  of  those  persons  exempted  from 
the  performance  of  their  contracts  by 
reason  of  incapacity,  such  as  infants, 
man-ied  women,  lunatics,  drunkards, 
contacts  and  bankrupts.  Chapter  4  is 
devoted  to  contracts  by  corporations 
and  by  agents,  and  the  foUowmg  chap- 
ter to  partners  and  partnerships  gener- 
ally. 


to  Underhill  on  Torts. 

"  In  Part  n.  we  have  the  con.stituent 
parts  of  a  simple  contract,  the  consent 
of  the  parties,  the  consideration,  the  pro- 
mise, contracts  dlegal  at  common  law 
and  by  statute,  and  fraudulent  con- 
tracts. 

"  Part  m.  gives  rules  for  making  a 
simple  contract,  and  treats  of  contracts 
within  the  4th  and  17th  sections  of  the 
Statute  of  Frauds ;  Statutes  of  Limi- 
tation ;  the  discharge  of  the  obligation 
imposed  by  the  contract  by  perfoiin- 
ance  ;  by  mutual  agreement ;  by  accord 
and  satisfaction ;  and  by  operation  of 
law ;  oral  evidence  and  wiitten  con- 
tracts ;  damages  ;  and  contracts  made 
abroad. 

"  The  book  contains  upwards  of  one 
hundi-ed  rules,  all  ably  illustrated 
by  cases,  and  a  very  full  and  weU- 
compded  index  facilitates  reference. 
It  is  more  particularly  addressed  to 
students,  but  practitioners  of  both 
branches  of  the  legal  profession  will 
find  it  a  useful  and  trustworthy  guide." 
— Justice  of  the  Feace. 


BARRY'S   PRACTICE   OF   CONVEYANCING. 

A  TEEATISE  on  the  PEACTICE  of  CON^^EY- 
ANCESTG.  By  W.  Whittakee  Baery,  Esq.,  of  Lincoln's  Inn, 
Barrister-at-Law,  late  holder  of  the  Studentship  of  the  Inns  of 
Cotu-t,  and  Author  of  "The  Statutory  Jurisdiction  of  the  Court 
of  Chancery."     8vo.  18s.  cloth. 

"  This  treatise  supplies  a  want  wliich 
has  long  been  felt.  Mr.  Barry's  work 
is  essentially  what  it  professes  to  be,  a 
ti-eatise  on  the  practice  of  conveyancing, 
in  which  the  theoretical  rides  of  real 
property  law  are  referred  to  only  for 
the  purpose  of  elucidating  the  practice. 


1865 

The  treatise  is  the  production  of  a 
person  of  great  merit  and  still  greater 
promise." — Solicitors'  Journal. 

"The  work  is  clearly  and  agreeably 
written,  and  ably  elucidates  the  subject 
in  hand." — Justice  of  the  Peace. 


BARRY'S  FORMS  IN  CONVEYANCING. 

FOEMS   and   PEECEDENTS   in  CONVEYANCING; 

■with  Introduction  and  Practical  Notes.  By  W.  Wiiittaker 
Barry,  of  Lincoln's  Inn,  Barrister-at-Law,  Author  of  a 
"  Treatise  on  the  Practice  of  Conveyancing."    8vo.  21s.  cl.    1S72 
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HERTSLET'S  TREATIES. 

HEETSLET'S  TEEATIES  of  Commerce,  Navigation, 
Slave  Trade,  Post  Office  Communications,  Copyriglit,  &c.,  at 
present  subsisting  between  Great  Britain  and  Foreign  Powers. 
Compiled  from  Authentic  Documents  by  Edward  Hertslet, 
Esq.,  C.B.,  Librarian  and  Keeper  of  the  Parsers  of  the  Foreign 
Office.     14  Vols.  8vo.  18^.  19s. 

*,*  Vol.  I. price  12s.,  Vol.  II. price  12s.,  Vol.  III.  price  18.?.,  Vol.  IV.  price  18s.,  Vol.  V. 
price  20s.,  Vol.  VI.  price  25s.,  Vol.  VII.  price  30s.,  Vol.  VIII.  price  30s.,  Vol.  IX. 
price  30s.,  Vol.  X.  price  30s.,  Vol.  XI.  price  30s.,  Vol.  XII.  price  40s.,  Vol.  XIII. 
price  42s.,  Vol.  XIV.  price  i2s.  cloth,  may  he  had  separately  to  complete  sets. 
Vol.  XII.  includes  an  Index  of  Subjects  to  the  Twelve  published  Volumes,  which 
Index  is  also  sold  separately,  price  10s.  cloth. 


HERTSLET'S  TREATIES  ON  TRADE  AND  TARIFFS. 

TEEATIES  AND  TAEIFFS  regulating  the  Trade 
between  Great  Britain  and  Foreign  Nations,  and  extracts  of  the 
Treaties  between  Foreign  Powers,  containing  ' '  Most  Favoured 
Nation"  Clauses  applicable  to  Great  Britain  in  force  on  the  1st 
Januaiy,  1875.  By  Edward  Hertslet,  Esq.,  C.B.,  Librarian 
and  Keeper  of  the  Papers,  Foreign  Office.  Part  I.  (Austria). 
Eoyal  8vo.  7s.  M.  cloth.  Part  II.  (Turkev).  15s.  cloth. 
Part  III.  (Italy).  15s.  cloth.  Part  IV.  (China).  10s.  cloth. 
Part  V.  (Spain).     \L  Is.  cloth.     Part  VI.  (Japan).     15s.  cloth. 


INGRAM'S  LAW  OF  COMPENSATION.— Second  Edit. 

COMPENSATION  to  LAND  and  HOUSE  OWNEES: 

being  a  Treatise  on  the  Law  of  the  Compensation  for  Interests 
in  Lands,  &c.  payable  by  Railway  and  other  Public  Companies ; 
with  an  Appendix  of  Forms  and  Statutes.  By  Thomas  DrrysAR 
Ingram,  of  Lincoln's  Inn,  Esq.,  Barri.ster-at-Law,  now  Professor 
of  Jurisprudence  and  Indian  Law  in  the  Presidency  College, 
Calcutta.  Second  Edition.  By  J.  J.  Elmes,  of  the  Inner  Temple, 
Esq.,  Barrister-at-Law.     Post  8vo.  12s.  cloth.  1869 

"  "Whether  for  companies  taking  land  "  Thi.s  work  appears  to  be  carefully 

or  lidding  it,  ]Mr.  Ingram's  volume  ■ffill  prepared  as  regards  its  matter.     This 

be  a  welcome  guide.     With  this  in  his  edition  is  a  tliii-d  larger  than  the  hrst ; 

hand  the  legal  ad\'iser  of  a  company,  or  it  contains  twice  as  many  cases,  and  an 

of  an  owner  and  occupier  whose  pro-  enlarged  index.    It  was  much  caUed  f  or 

perty  is  taken,  and  who  demands  com-  and  doubtless  wOl  be  found  very  useful 

pensation  for  it,  cannot  fail  to  perfoi-m  by  the  practitioner." — Law  Maga2ine. 
his  duty  rightly." — Law  Times. 
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HIGGINS'S  DIGEST   OF   PATENT   CASES. 

A  DIGEST  of  the  EEPORTED  CASES  relating  to  the 
Law  and  Practice  of  LETTEES  PATENT  for  INVENTIONS, 
decided  from  the  passing  of  the  Statute  of  MonopoUes  to  the 
present  time.  By  Clement  Higgins,  M.A.,  F.C.S.,  of  the 
Inner  Temple,  Bariister-at-Law.     8vo.  10s.  cloth,  net.  1875 


"  Mr.  Higgins's  work  will  be  useful 
as  a  work  of  reference.  Upwards  of  700 
cases  are  digested  ;  and,  besides  a  table 
of  contents,  there  is  a  full  index  to  the 
subject  matter ;  and  that  index,  which 
greatly  enhances  the  value  of  the  book, 
must  have  cost  the  author  much  time, 
labour  and  thought." — Law  Journal. 

"  '  Tliis  is  essentially,'  says  Mr.  Hig- 
gins  in  liis  preface, '  a  book  of  reference.' 
It  remains  to  be  added  whether  the 
compilation  is  reliable  and  exhaustive. 
It  is  only  fair  to  say  that  we  tliink  it  is ; 
and  we  will  add,  that  the  aiTangement 
of  subject  matter  (chronological  under 
each  heading,  the  date,  and  double  or 
even  treble  references  Ijeing  appended 


to  every  decision),  and  the  neat  and 
carefully  executed  index  (which  is  de- 
cidedly above  the  average)  are  such  as 
no  reader  of  '  essentially  a  book  of  refer- 
ence' could  quarrel  with."— ^o^iCi'iors' 
Journal. 

"  The  very  elaborate  Digest  just  com- 
pleted by  Mr.  Higgins  is  worthy  of  being 
recognized  by  the  profession  as  a  tho- 
roughly useful  book  of  reference  upon 
the  subject.  3Ir.  Higgins's  object  has 
been  to  supply  a  reliable  and  exhaus- 
tive summary  of  the  reported  patent 
cases  decided  in  English  courts  of  law 
and  equity,  and  tliis  object  he  appears 
to  have  attained." — Mining  Journal. 


DOWELL'S  INCOME  TAX  LAWS. 

THE  INCOME  TAX  LAWS  at  present  in  force  in  the 
United  Kingdom,  with  practical  Notes,  Appendices  and  a  copious 
Index.  By  Stephen?  Dowell,  M.A.,  of  Lincoln's  Inn,  Assistant 
SoHcitor  of  Inland  Eevenue.     Syo.  12s.  M.  cloth.  1874 


"  To  commissioners  and  all  con- 
cerned in  the  working  of  the  Income 
Tax  Mr.  Dowell' s  book  will  be  of  great 
value." — Law  Journal. 

"  For  practical  purposes  the  compila- 
tion must  prove  very  useful." — Law 
Times. 

"  We  can  honestly  commend  Mr. 
DoweU's  work  to  om-  readers  as  being 


well    done   in    every    respect."  —  Law 
Magazine. 

"  Mr.  Dowell's  official  position  emi- 
nently fits  him  for  the  work  he  has 
undertaken,  and  his  history  of  the 
Stamp  Laws  shows  how  caref iilly  and 
conscientiously  he  performs  what  he 
undertakes." — Justice  of  the  Peace. 


DAVIS'S  CRIMINAL  LAW  CONSOLIDATION  ACTS. 

THE   CEIMINAL   LAW  CONSOLIDATION  ACTS, 

1861  ;  with  an  Introduction  and  practical  Notes,  illustrated  by 
a  copious  reference  to  Cases  decided  by  the  Coui-t  of  Criminal 
Appeal.  Together  with  Alphabetical  Tables  of  Offences,  as  well 
those  punishable  upon  Summary  Conviction  as  upon  Indictment, 
and  including  the  Offences  under  the  New  Bankruptcy  Act,  so 
arranged  as  to  present  at  one  view  the  jjarticular  Offence,  the 
old  or  new  Statute  upon  which  it  is  founded,  and  the  Limits  of 
Punishment ;  and  a  full  Index.  By  James  Edward  Davis, 
Esq.,  Barrister-at-Law.     12mo.  10s.  cloth.  1861 
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SHELFORD'S  SUCCESSION,  PROBATE  AND  LEGACY 
DUTIES.— Second  Edition. 
THE    LAW   relating    to    the    PEOBATE,    LEGACY 

and  SUCCESSION  DUTIES  in  ENGLAND,  lEELAND  and 
SCOTLAND,  including  all  the  Statutes  and  the  Decisions  on 
those  Subjects:  with  Fonns  and  Official  Regulations.  By 
Leonard  Shelfoed,  Esq.,  of  the  Middle  Temple,  Barrister-at- 
Law.  The  Second  Edition,  with  many  Alterations  and  Additions. 
12mo,  16s.  cloth.  1861 

BAYLIS'S      LAW      OF      DOMESTIC      SERVANTS. 
By  Monckton. — Fourth  Edition. 

THE  EIGHTS,  DUTIES  AND  EELATIONS  OF 
DOMESTIC  SERVANTS  AND  THEIR  MASTERS  AND 
MISTRESSES.  With  a  short  Account  of  Servants'  Institutions, 
&c.,  and  their  Advantages.  By  T.  Henry  Baylis,  M.A., 
Barrister-at-Law,  of  the  Inner  Temple.  Fourth  Edition,  with 
considerable  Additions,  by  Edward  P.  Monckton,  Esq.,  B.A., 
Barrister-at-Law,  of  the  Inner  Temple.     Fscap.  8vo.  2s.      1873 

♦ 
SEABORNE'S   LAW  OF  VENDORS   &   PURCHASERS. 
Third  Edition. 

A  CONCISE  MANUAL  of  the  LAW  of  VENDOES 
and  PURCHASERS  of  REAL  PROPERTY ;  mth  a  Supple- 
ment, including  the  Vendor  and  Purchaser  Act,  1874,  with  Notes. 
3rd  Edit.     By  Henry  Seaborne.     Post  8vo.  [/n  the  Press 

*t*  This  work  is  designed  to  furnish  Practitioners  with  an  easy  means  of  reference  to  the 
Statutory  Enactments  and  Judicial  Decisions  regulating  the  Transfer  of  Real  Pro- 
pert;/,  and  also  to  bring  these  authorities  in  a  compendious  shape  under  the  attention 
of  Students. 

"  Tlie  book  before  us  contains  a  good  the  most  important  branches  of  the 
deal,  especially  of  practical  infonnation  law.  The  student  will  tind  this  book 
as  to  the  course  of  conveyancing'  matters  a  useful  introduction  to  a  diy  and 
in  solicitors'  offices,  which  may  be  use-  difficult  subject." — Law  Examination 
ful  to  students." — Solicitors'  Journal.  Journal. 

"  We  will  do  Mr.  Seaborne  the  justice  "  Intended  to  furnish  a  ready  means 

to  say  that  we  believe  his  work  will  be  of  access  to  the  enactments  and  deci- 
of  some  use  to  articled  and  other  clerks  sions  governing  that  branch  of  the  law." 
in  solicitors'  offices,  who  have  not  the        — The  Times. 

opportunity  or  inclinaticm  to  refer  to  the  "  The  book  will  be  found  of  use  to  the 

standard  works  from  which  his  is  com-  legal  practitioner,  inasmuch  as  it  will, 
pUed." — Laiv  Journal.  so  far  as  regards  established  points  of 

"The  value  of  Mr.  Seabome's  book  law,  be  a  handier  work  of  reference  than 
consists  in  its  being  the  most  concise  the  longer  treatises  we  have  named." — 
summary  ever  yet  published  of  one  of        Athenceum. 

TOMKINS'   INSTITUTES  OF  ROMAN  LAW. 

THE    INSTITUTES    OF    EOMAN    LAW.     Part  I., 

containing  the  Sources  of  the  Roman  Law  and  its  External 
Historj'  till  the  Decline  of  the  Eastern  and  Western  Empires. 
By  Frederick  Tomkins,  M.A.,  D.C.L.,  Barrister-at-Law,  of 
Lincoln's  Inn.  Roy.Svo.  12s.    (To  be  completed  in  3  Parts.)    1867 
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MACASKIE'S  LAW  OF  BILLS  OF  SALE. 

THE  LAAV  EELATING  TO  BILLS  OF  SALE  :  with 

Notes  upon  Fraudulent  Assignments  and  Preferences,  and  the 
Doctrine  of  Reputed  Ownership  in  Bankruptcy ;  and  an 
Appendix  of  Statutes,  Precedents  and  Forms.  By  Stuart 
Macaskie,  of  Gray's  Inn,  Barrister-at-Law,  some  time  holder 
of  a  First  Class  Studentship,  Certificate  of  Honour,  and  the 
Barstow  Law  Scholarship  of  the  Four  Inns  of  Court,  &c.  Post 
8vo.  8.S.  cloth. 

DREWRY'S  EQUITY  PLEADER. 

A  CONCISE  TEEATISE  on  the  Principles  of  EQUITY 
PLEADING,  with  Precedents.  By  C.  Stewart  Drewry,  Esq., 
of  the  Inner  Temple,  Barrister-at-Law.    12mo.  6s.  boards.    1858 

GAIXJS'  ROMAN  LAW.— By  Tomkins  and  Lemon. 

(Dedicated  by  permission  to  Lord  Chancellor  Hatherley .) 

THE  CO]^IMENTAEIES  of  GAIUS  on  the  EOMAN 
LAW:  with  an  English  Translation  and  Annotations.  By 
Frederick  J.  Tomkins,  Esq.,  M.A.,  D.C.L.,  and  William 
George  Lemon,  Esq.,  LL.B.,  Barristers-at-Law,  of  Lincoln's 
Inn.     8vo.  27s.  extra  cloth.  1869 


MOSELEY  ON  CONTRABAND  OF  WAR. 

WHAT  IS  CONTEABAND  OF  AVAE  AND  WHAT 

IS  NOT.  A  Treatise  comprising  all  the  American  and  EngHsh 
Authorities  on  the  Subject.  By  Joseph  Moseley,  Esq.,  B.C.L., 
Barrister-at-Law.     Post  8yo.  bs.  cloth.  1861 


SMITH'S  BAR  EDUCATION. 

A  HISTOEY  of  EDUCATION  for  the  ENGLISH 
BAE,  wdth  SUGGESTIONS  as  to  SUBJECTS  and  METHODS 
of  STUDY.  By  Philip  Anstie  Smith,  Esq.,  M.A.,  LL.B., 
Barrister-at-Law.     8yo.  9s.  cloth.  1860 


WILLS  ON  EVIDENCE.— Fourth  Edition. 

AN  ESSAY  on  the  PEINCIPLES  of  CIECTIMSTAN- 
TLIL  E\T:DENCE.  lUustrated  by  numerous  Cases.  By  the 
late  William  Wills,  Esq.  Fourth  Edition.  Edited  by  his  Son, 
Alfred  Wills,  Esq.,  Ban-ister-at-Law.     8yo.  10s.  cloth.    1862 

LUSHINGTON'S  NAVAL  PRIZE  LAW. 

A  M.INUAL  of  NAVAL  PEIZE  LAAV.  By  Godfrey 
Lushington,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law. 
Royal  8vo.     10s.  6ci.  cloth.  1866 
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ROUSE'S    COPYHOLD    ENFRANCHISEMENT 

MANUAL.— Third  Edition. 

The  COPYHOLD  ENFEANCHISEMENT  MANUAI.; 
enlarged,  and  treating  the  subject  in  the  Legal,  Practical  and 
Mathematical  Points  of  View ;  giving  numerous  Forms,  Rules, 
Tables  and  Instructions  for  Calculating  the  Vahies  of  the  Lord's 
Eights ;  Suggestions  to  Lords'  Stewards,  and  Copyholders,  pro- 
tective of  their  several  Interests,  and  to  Valuers  in  performance 
of  their  Duties;  and  including  the  Act  of  1858,  and  Proceedings 
in  Enfranchisement  under  it.  By  Eolla  Eouse,  Esq.,  of  the 
Middle  Temple,  Barrister-at-Law.  Third  Edition,  much  enlarged. 
12mo.  lO.s.  6d.  cloth.  1866 

"  WTien  vre  consider  what  favour  IVIr.  thii'd  edition  of  that  work  is  before  us. 

Rouse's  Pi-actical   Man  and   Practical  It  is  a  work  of  great  practical  value. 

Conveyancer  have  found  with  the  pro-  suitable  to  lawj-ers  and  laj-men.    We 

f ession,  we  feel  sure  the  leg'al  world  will  can  freely  and  heartily  recommend  this 

greet  with  pleasure  a  new  and  improved  volume  to  the  practitioner,  the  steward 

edition  of  his  Copyhold  Manual.     The  and  the  copvholder." — Law  llagazine. 


HEALES'S  HISTORY  AND  LAW  OF  PEWS. 

THE  HISTOEY  and  the  LAW  of  CHUECH  SEATS 
or  PEWS.  By  Alfred  Heales,  E.S.A.,  Proctor  in  Doctors' 
Commons.     2  vols.  8vo.  16s.  cloth.  1872 

"Altogether  we  can  commend  Mr.        of    the   author's  industry,  talent  and 
Heales's  book  as  a  well  conceived  and        learning." — Lmv  Journal. 
well  executed  work,  which  is  evidence 


BRABROOK'S  WORK  ON  CO-OPERATION. 

THE  LAW  and  PEACTICE  of  CO-OPEEATIYE  or 
INDUSTEIAL  and  PEOVIDENT  SOCIETIES ;  including  the 
Winding-up  Clauses,  to  which  are  added  the  Law  of  France  on 
the  same  subject,  and  Eemarks  on  Trades  Unions.  By  Edward 
W.  Brabrook,  F.S.A.,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law, 
Assistant-Eegistrar  of  Friendly  Societies  in  England.  6s.  cl.    1869 


COOMBS'  SOLICITORS'  BOOKKEEPING. 

A   MANUAL    OF    SOLICITOES'   BOOKKEEPING: 

comprising  practical  exemplifications  of  a  concise  and  simple 
plan  of  Double  Entry,  with  Forms  of  Account  and  other  Books 
relating  to  Bills  of  Costs,  Cash,  &c.,  showing  their  oi^eration, 
giving  directions  for  keeping,  posting  and  balancing  them,  and 
instructions  for  dra'n'ing  costs.  Adapted  for  a  large  or  small, 
sole  or  partnership  business.  By  W.  B.  Coombs,  Law  Accountant 
and  Costs  Draftsman.     1  vol.  8vo.  10s.  6d.  cloth.  1868 

*,*  The  varinus  Account  Books  described  in  the  above  work,  the  forms  of  which  are  copy- 
right, way  he  had  from  the  Publishers,  at  the  prices  stated  in  the  work  at  page  274. 
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WIGRAM  ON  WILLS.— Fourth  Edition. 

AN  EXAMINATION  OF  THE  EULES  OF  LAW 
respecting  the  Admission  of  EXTEINSIC  EVIDENCE  in  Aid 
of  the  INTERPEETATION  of  WILLS.  By  the  Eight  Hon.  Sir 
James  Wigram,  Knt.  The  Fourth  Edition,  prepared  for  the  press, 
with  the  sanction  of  the  learned  Author,  by  W.  Knox  WiGRAM, 
M.A.,of  Lincohi'sInn,Esq.,Barrister-at-Law.    8vo.  lls.cl.   1858 


LAWRENCE'S  PARTITION  ACTS,  1868  and  1876. 

THE  COMPULSORY  SALE  OF  EEAL  ESTATE 
under  the  POWEES  of  the  PAETITION  ACT,  1868,  as  Amended 
by  the  Partition  Act,  1876.  By  Philip  Hexry  Lawrence,  of 
Lincoln's  Inn,  Esq.,  Barrister-at-Law.     8vo.  8s.  cloth.         1877 

"IVIr.     Lawrence    is    evidently    ao-  suit.     On  the  sale  of  land  the  whole 

quaintcd  with  his  subject.    He  explains  subject  is  ably  treated,  and  the  book 

the  state  of  the  law  pre\ious  to  the  contains,  amongst  other  things,  a  valu- 

Statute  of  1868,  and  the  means  by  which  able  selection  of  leading  cases  on  the 

under  it  persons  may  now  maintain  a  subject." — Justice  of  the  Peace. 


BUND'S  LAW   OF   SALMON  FISHERIES. 

THE  LAW  relating  to  the  SALMON  FISHERIES 
of  EXGLAXD  and  WALES,  as  amended  by  "The  Salmon 
Fishery  Act,  1873;"  with  the  Statutes  and  Ca.ses.  By  J.  W. 
Willis  Btind,  M.A.,  LL.B.,  of  Lincoln's  Inn,  Barrister-at-Law, 
Vice-Chairman  Severn  Fishery  Board.     Post  8yo.  lo.s.  cl.     1876 

"  Mr.  Bund  has  done  the  work  excel-  "  We  have  always  found  his  opinion 

lently  well,  and  nothing  fm-ther  in  this  sound,  and  his  explanations  clear  and 
way  can  be  desired." — The  Field.  lucid." — Land  and  Water. 

TROWER'S    CHURCH    BUILDING    LAWS,     Continued 
to  1874. 

THE    LAW    of   the    BUILDING   of    CHURCHES, 

PARSONAGES,  and  SCHOOLS,  and  of  the  Di\-ision  of  Parishes 
and  Places.  By  Charles  Fra^'CIS  Trower,  M.A.,  of  the  Inner 
Temple,  Esq.,  Barrister-at-Law,  late  Fellow  of  Exeter  College, 
Oxford,  and  late  Secretary  of  Presentations  to  Lord  Chancellor 
Westbury.     Post  8vo.  9s.  cloth.  1874 

%*  Tlie  Supplement  may  be  had  separately,  price  Is.  sewed. 

BULLEY  &  BUND'S  NEW  BANKRUPTCY  MANUAL. 
A  MANUAL  OF  THE  LAW  AND  PRACTICE 
OF  BANKEUPTCY  as  Amended  and  Consolidated  by  the 
Statutes  of  1869,  with  an  APPENDIX  containing  the  Statutes, 
Orders  and  Fonns.  By  John  F.  Btjlley,  B.A.,  and  J.  W. 
Willis  Bund,  M.A.,  LL.B.,  Barristers-at-Law.  12mo.  16.s.  cloth. 
With  a  Supplement  including  the  Oixlers  to  AprQ,  1870. 
*^*   The  SuppUmeyit  may  he  had  separately,  \s.  sewed. 
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OKE'S  MAGISTERIAL  SYNOPSIS.— Thirteenth  Edit. 

THE  MAGISTEEIAL  SYNOPSIS  :  a  Practical  Guide 
for  Magistrates,  their  Clerks,  Solicitors,  and  Constables;  com- 
prising Summary  Convictions  and  Indictable  Otfences,  with  their 
Penalties,  Punishments,  Procedure,  &c.;  alp/iahetimUy  and 
tabtihn^Iy  arranged:  -with  a  Copious  Index.  Thirteenth  Edition, 
much  enlarged.  By  Tho:mas  W.  Sauxdees,  Esq.,  Metropolitan 
Police  Magistrate.     In  2  vols.  8vo.  63«.  cloth;  73s.  calf.        1881 


"  Twelve  editions  in  twentj'- 
eight  years  say  more  for  the  prac- 
tical utility  of  this  work  than  any 
number  of  favourable  reviews.  Yet 
we  feel  bound  to  accord  to  the 
learned  Eecorder  of  Bath  the  praise 
of  having  fully  maintained  in  the 
present  edition  the  well-earned  re- 
putation of  this  useful  book."  — 
Zaw  Magazine. 

"The  industrious,  capable  and 
painstaking  Recorder  of  Bath  (Mr. 
T.  W.  Saunders)  has  edited  the 
twelfth  edition  of  Oke's  Magisterial 


SjTiopsis.  The  law  administered 
by  magistrates,  like  almost  every 
other  branch  of  our  jurisprudence, 
goes  on  growing  abnost  every  day 
of  the  legal  year,  and  a  new  edition 
of  such  a  work  as  this  every  few 
years  means  no  small  amount  of 
labour  on  the  part  of  the  editor. 
We  are  glad  to  see  that  Mr.  Saun- 
ders has  bestowed  great  care  in  the 
revision  of  the  index,  which  is  now 
a  feature  in  the  work." — Law 
Times. 


OKE'S  HANDY  BOOK  OF  THE  GAME  LAWS.— 3rd  Ed. 

A  HANDY  BOOK  OF  THE  GAME  LAAVS;  containing 
the  whole  Law  as  to  Game,  Licences  and  Certificates,  Gun 
licences,  Poaching  Prevention,  Trespass,  Eabbits,  Deer,  Dogs, 
Birds  and  Poisoned  Grain,  Sea  Birds,  Wild  Bii'ds,  and  Wild 
Fowl,  and  the  Eating  of  Game  throughout  the  United  Kingdom. 
Sy.stematically  arranged,  with  the  Acts,  Decisions,  Notes  and 
Forms,  &c.  Tliird  Edition.  With  Sujiplement  to  1881,  con- 
taining the  Wild  Bii'ds  Protection  Act,  1880,  and  the  Ground 
Game  Act,  1880.  By  J.  W.  Willis  Buxd,  M.A.,  LL.B.,  of 
Lincoln's  Inn,  Esq.,  Barrister-at-Law ;  Vice-Chainnan  of  the 
Severn  Fishery  Board.     Post  8vo.  16s.  cloth.  1881 

*^*  The  Supplement  may  he  had  separately,  2s.  Qd.  sewed. 

elusion,  we  would  obsei've  that  the 
present  edition  of  the  above  work 
will  be  found  by  legal  men  or  others 
who  require  any  reliable  informa- 
tion on  any  subject  connected  with 
the  game  laws,  of  the  greatest 
practical  utility,  and  that  landed 
proprietors,  fanners,  and  sports- 
men will  find  '  Oke's  Game  Laws' 
an  invaluable  addition  to  their 
libraries,  and  an  easy  means  of 
enlightening  themselves  on  a  sub- 
j'?ct  which  closely  affects  them." — 
Land  and  Water. 


"  A  book  on  the  Game  Laws, 
brought  up  to  the  present  time, 
and  including  the  recent  acts  with 
regard  to  wild  fowl,  ice,  was  much 
needed,  and  Mr.  WUlis  Bund  has 
most  opportunely  supplied  the  want 
by  bringing  out  a  revised  and  en- 
larged edition  of  the  very  useful 
handy  book  of  which  the  late  Mr. 
Oke  was  the  author." — The  Field. 

"The  editorship  of  the  present 
publication  has,  we  are  happy  to 
say,  fallen  into  such  able  hands  as 
those  of  Mr.  Willis  Bund.     In  con- 
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OKE'S  MAGISTERIAL  FORMULIST.— Sixth  Edition. 

THE  MAGISTEEIAL  FORMULIST  :  being  a  Com- 
plete Collection  of  Forms  and  Precedents  for  practical  use  in 
all  Cases  out  of  Quarter  Sessions,  and  in  Parochial  Matters,  by 
Magistrates,  their  Clerks,  Attornies  and  Constables.  By  George 
C.  Oke.  Sixth  Edition,  enlarged  and  impi-oved.  By  TnoiTAS 
W.  Satjxders,  Esq.,  Metropolitan  Police  Magistrate.  In  1  vol. 
8vo.  38s.  cloth;  43s.  calf.  1881 

' '  Mr.  Saunders  has  not  been  hend  recent  enactments  is  of  the 
called  upon  to  perform  the  f unc-  verj^  first  importance.  In  selecting 
tions  of  an  annotator  merely.  He  Mr.  Saunders  to  follow  in  the  steps 
has  had  to  create,  just  as  Mr.  Oke  of  Mr.  Oke  the  publishers  exercised 
created  when  he  wrote  his  book.  wise  discretion,  and  we  congratu- 
This,  of  course,  has  necessitated  late  both  author  and  publishers 
the  enlargement  and  remodelling  upon  the  complete  and  very  ex- 
of  the  index.  No  work  probably  is  cellent  manner  in  which  this  edition 
in  more  use  in  the  offices  of  magis-  has  been  prepared  and  is  now  pre- 
tratesthan 'Oke'sFormulist.'  That  sented  to  the  profession." — Law 
it  should  be  reliable  and  compre-       Times. 

OKE'S  LAWS  AS  TO  LICENSING  INNS,  &c.— 2nd  Edit. 

THE  LAAVS  AS  TO  LICENSING  INNS,  &c. ; 
containing  the  Licensing  Acts,  1872  and  1874,  and  the  other 
Acts  in  force  as  to  Ale-houses,  Beer-houses,  "Wine  and  Eefresh- 
ment-houses,  Shops,  &c.,  where  Intoxicating  Liquors  are  sold, 
and  Billiard  and  Occasional  Licences.  Systematically  arranged, 
with  Explanatory  Notes,  the  authorized  Forms  of  Licences, 
Tables  of  Offences,  Index,  &c.  By  George  C.  Oke.  2nd  edit,  by 
W.C.GLEN",Esq.,Barrister-at-Law.     Post  Svo.lOs. cloth.     1874 

— ♦ — 
OKE'S  FISHERY  LAWS.— Second  Edition  by  Bund. 

THE  FISHERY  LAAVS  :  A  Handy  Book  of  the  Fishery 
Laws :  containing  the  Law  as  to  Fisheries,  Private  and  Public, 
in  the  Inland  Waters  of  England  and  Wales,  and  the  Fresh- 
water Fisheries  Preseiwation  Act,  1878.  Systematically  ar- 
ranged :  with  the  Acts,  Decisions,  Notes,  and  Forms,  by  George 
C.  Oke.  Second  Edition,  by  J.  W.  Willis  Bund,  M.A.,  LL.B., 
of  Lincoln's  Inn,  Barrister-at-Law,  Chairman  of  the  Severn 
Fishery  Board.     Post  8vo.  5s.  cloth.  1878 


OKE'S  LAW  OF  TURNPIKE  ROADS.— Second  Edit. 

THE  LAW  OF  TURNPIKE  ROADS ;  comprising  the 
whole  of  the  General  Acts  now  in  force,  including  those  of  18G1 ; 
the  Acts  as  to  Union  of  Trusts,  for  facilitating  Arrangements  with 
their  Creditors ;  as  to  the  interference  by  Eailways  mth  Roads, 
their  Non-repair,  and  enforcing  Contributions  from  Parishes, 
&c.,  practically  arranged.  With  Cases,  copious  Notes,  all  the 
necessary  Forms,  and  an  elaborate  Index,  &c.  By  George 
C.  Oke.     Second  Edition.     12mo.  18s.  cloth.  1861 
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CLERKE  AND  BRETT'S  CONVEYANCING  AND  LAW 
OF  PROPERTY  ACT,  1881,  &c.— Second  Edition. 

THE  CONVEYANCING  AND  LAW  OF  PEOPEETY 
ACT,  1881,  together  with  the  Vendor  and  Purchaser  Act,  1874, 
and  the  Solicitors'  Eemuneration  Act,  1881.  With  Notes  and 
an  Introduction.  By  Aubrey  St.  John  Clerke,  B.A.,  late 
Scholar  and  Student  of  Trinity  College,  DubHn,  and  Thomas 
Brett,  LL.B.  London  University,  B.A.,  late  Scholar  and 
Student  of  Trinity  College,  Dublin,  Exhibitioner  in  Eeal  Pro- 
perty' and  Equity,  and  Holder  of  the  First  Certificate  of  Honour, 
Michaelmas,  1869  ;  both  of  the  Middle  Temple,  Esquires,  Bar- 
risters-at-Law.     Second  Edition.     Post  8vo.  Is.  iid.  cloth.     1882 

"  The  chief  objects  of  this  work,  the  tive  operation  ;  and  the  work  conchides 
authors  state  in  their  preface,  are —  with  a  consideration  of  the  Vendor  and 
(1)  To  point  out  the  various  changes  Purchaser  Act,  1874  (which  is,  of 
which  have  been  inti-oduced  by  the  new  course,  closely  connected  with  the  new 
Act  into  the  law  and  practice  of  con-  Act),  and  the  Solicitors'  Remuneration 
veyancing-;  ['Ij  to  criticize  the  pro-  Act,  18S1.  The  work  is  written,  no 
visions  of  the  Act,  pointinfr  out  diffi-  doubt,  mainly  for  the  practitioner,  but 
culties  likely  to  arise,  and  suggesting  the  student  who  is  reading  for  exami- 
means  to  evade  those  difficulties ;  {3;  to  nation  next  year  will  require  an  accurate 
render  the  work  as  convenient  as  knowledge  of  this  Act,  and  it  is  vei-y 
possible  for  the  pm^pose  of  reference,  doubtful  whether  he  will  be  able  to 
by  furnishing  the  reader  with  a  com-  meet  with  a  better  treatise  on  it  than 
prehcnsive  index  and  a  complete  table  that  contained  in  the  pages  being  con- 
of  cases.  These  objects  appear  to  have  sidered." — Gibson's  Final. 
been  attained.  The  introductoiy  chapter  "It  is  not  possible  to  exaggerate  the 
deals  with  the  effect  of  the  Act  in  a  utility  of  the  work  brought  out  by 
masterly  manner,  and  shows  that  the  Messrs.  Clerke  and  Brett.  No  stiident 
authors  are  intimately  acquainted  with  or  practitioner  who  desu-es  to  be  ac- 
the  subject  in  hand.  Each  section  of  quainted  with  the  latest  phase  of  real 
this  important  Act  is  then  dealt  ^vith  property  legislation  ought  to  be  with- 
fully,  and  its  effect  on  the  existing  law  out  it.  The  authors  are  to  be  con- 
explained,  great  pains  being  taken  to  gi-atulated  upon  the  speed  with  winch 
call  attention  to  the  clauses  which  are,  they  have  brought  out  the  volume." — 
and  those  which  ai-e  not,  of  retrospec-  Law  Exawinaliuu  Journal. 


CLERKE  &  BRETT'S  CONVEYANCING  ACT,  1882,  &c. 

THE  CONVEYANCING  ACT,  1882,  together  with  the 
General  Order  made  in  pursuance  of  the  Solicitors'  Eemunera- 
tion Act,  1881,  with  Notes.  By  Aubrey  St.  John  Clerke,  B.A., 
and  Thomas  Brett,  LL.B.,  B.A.,  both  of  the  ^Middle  Temple, 
Esquires,  Barristers-at-Law.     Post  Svo.,  '2s.  Gd.  sewed.        1882 

*^*    Being  a  Supplement  to   the  Second  Edition  of  the  work  by  the  same 
AutJiors  on  the  "  Coiiveyanclng  and  Law  oj  Property  Act.,  188L" 
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HUNT'S  BOUNDARIES,  FENCES  &  FORESHORES.— 

Third  Edition. 

A  TREATISE  on  the  LAW  relating  to  BOUNDAEIES 
and  FENCES,  and  to  the  Eights  of  Property  on  the  Sea  Shore 
and  in  the  Beds  of  PubHc  Rivers  and  other  Waters.  Third 
Edition.   By  Aethue  Joseph  Huxt,  of  the  Inner  Temple,  Esq., 


Barrister-at-Law. 

"  There  are  few  more  fertile  sources 
of  litigation  than  those  dealt  with  in 
Mr.  Hunt's  valuable  book.  It  is  suffi- 
cient here  to  say  that  the  volume  oug'ht 
to  have  a  larger  circulation  than  ordi- 
narily belongs  to  law  books,  that  it 
ought  to  be  found  in  eveiy  country 
gentleman's  library,  that  the  cases  are 
brought  down  to  the  latest  date,  and 
that  it  is  carefully  prepared,  clearly 
written  and  well  edited." — Laiv  Mag- 
azine. 

"  It  speaks  well  for  this  book,  that  it 
has  so  soon  passed  into  a  second  editi.  m. 
That  its  utility  has  been  appreciated  is 
shown  by  its  success.  Mr.  Hunt  has 
availed  himself  of  the  opportunity  of  a 
second  edition  to  note  up  aU  tlie  cases  to 
this  time,  and  to  extend  considerably 
some  of  the  chapters,  especially  that 
which  treats  of  rights  of  property  on 


\_In  the  Press 

the  seashore  and  the  subjects  of  sea 
walls  and  commissions  of  sewers." — 
Laiv  Trim's. 

"  Mr.  Hunt  chose  a  good  subject  for 
a  separate  treatise  on  Boundaries  and 
Fences  and  Rights  to  the  Seashore,  and 
we  are  not  surprised  to  tind  that  a 
second  edition  of  liis  book  has  been 
called  for.  The  present  edition  contains 
much  new  matter.  The  chapter  espe- 
cially which  treats  on  rights  of  property 
on  the  seashore,  which  has  been  greatly 
e.Kteuded.  Additions  have  been  also 
made  to  the  chapters  relating  to  the 
fencing  of  the  property  of  mine  owners 
and  railway  companies.  All  the  cases 
which  have  been  decided  since  the  work 
first  appeared  have  been  introduced  in 
their  proper  places.  Thus  it  will  be 
seen  this  new  edition  has  a  considerably 
enhanced  value." — Solicitors'  Journal. 


RUEQG'S   EMPLOYERS'   LIABILITY  ACT. 

A  TEEATISE  upon  the  EMPLOYEES'  LIABILITY 
ACT,  1880,  with  Eules,  Forms  and  Decided  Cases.  By  A.  n. 
ExjEGG,  of  the  Middle  Temple,  Barrister-at-Law.  1  vol.  post 
Svo.  OS.  cloth.         •  1881 


COLLIER'S   LAW   OF  CONTRIBUTORIES. 

A  TEEATISE  on  the  LAW  OF  CONTEIBUTOEIES 

in  the  Winding-up  of  Joint-Stock  Companies.  By  Robert 
Collier,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law.  Post  Svo. 
98.  cloth.  1875 

"ilr.  Collier  has  not  shi'unk  from 
pointing  out  his  views  as  to  the  recon- 
cilability of  apparently  conflicting  deci- 
sions or  as  to  many  points  on  which  the 
law  is  still  unsettled ;  without  making 
any  quotations  for  the  ijurpose  of  illus- 
trating tlio  above  remarks,  we  think  we 
are  justified  in  commending  this  treatise 
to  the  favourable  consideration  of  the 
profession."— Laiu  Journal. 


"  Mr.  Collier's  general  arrangement 
appears  to  have  been  carefully  devised, 
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studied  the  subject,  and  has  not  con- 
tented himself  with  the  practice  of 
piecing  together  head  notes  from  re- 
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TJnderhill's  Law^  of  Trusts  and  Trustees.    Post  8vo.    8s.  cl. 
Fulton's   Manual   of    Constitutional   History.     Post   8vo. 

7s.  6d.  cloth. 

Chute's  Relation  of  Equity  to  Common  Law.     Post  8vo. 

9s.  cloth. 

Trower's  Manual  of  the  Prevalence  of  Equity  under 
Section  25  of  the  Judicature  Act,  1873,  amended  by  the  Judicature 
Act,  1875.  By  Charles  Francis  Teowee,  Esq.,  MIA.,  Barrister  at 
Law.     In  8vo.     56'.  cloth. 

In  Svo.,  Is.,  by  post,  Is.  Id.    Kos.  1  to  54  may  still  be  had. 

The  Law  Examination  Journal  and  Law^  Student's  Ma- 
g-azine.     Edited  by  H.  N.  Mozley,  Esq.,  Barrister-at-Law. 

CoxTEVTS  OF  EACH  NfMBER. — Leading-  Articles  by  the  Editor;  Reviews  of 
Books ;  Summary  of  new  Decisions  in  Banco  and  at  Nisi  Prius ;  Analysis 
of  the  more  important  practical  Statutes  of  the  Session ;  Intermediate 
Examination  Questions  and  Answei's ;  Final  Examination  Questions  and 
Answers ;  Notes  on  the  Examinations  ;  CoiTespondence. 

The  Preliminary  Examination  Journal  and  Students' 
Literary  Mag-azine.  Edited  by  Ja^ies  Erle  Benh.^.m,  for- 
merly of  King's  College,  London.  Now  complete,  in  18  numbers, 
and  giving  all  the  Questions  and  Answers  from  February,  1871,  to 
May,  1875,  both  inclusive,  bound  in  cloth,  price  I8s.  The  numbers 
may  still  be  had  separately,  price  Is.  each,  by  post  Is.  Id. 


*f*  For  complete  Catalogue,   see  end  of  this  Book. 
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Boyle's    Precis    of    an    Action    at    Common    La-w.      8vo. 

56'.  cloth. 

Mosely's  Articled   Clerks'  Handy  Book,    with   Directions 

as  to  course  of  Study  and  other  useful  Information.     2ud  Edition,  by 
Bedfoed.     Post  8vo.     Ss.  (id.  cloth. 

Roberts'  Principles  of  the  Court  of  Equity :  a  First  Book 

on  Equity  Jurisprudence.     Third  Edition.     8vo.     18s.  cloth. 

"  To  the  student  class  of  our  readers  we  cordially  recommend  it."— Law 
Journal. 

Drewry's  Forms  of  Claims  and  Defences  in  the  Chan- 
cery Division  of  the  Higli  Court  of  Justice.     Post  8vo.     9*.  cloth. 

"  On  the  whole  we  can  thoroughly  recommend  it  to  our  readers." — Law 
Examination  Journal. 

Bedford's   Final   Examination   Guide   to   the    Practice   of 

the  Sujjreme  Court  of  Judicature.  Questions  and  Answers.  8vo. 
Is.  6d.  cloth. 

Bedford's     Final     Guide     to    the     Law    of    Probate    and 

Divorce.    Questions  and  Answers.  2ud  Edit.    Post  8vo.     Cv.  cloth. 

Bedford's  Table  of  Leading  Statutes  for  the  Intermediate 

and  Finiil  Examination  in  Law,  Equity  and  Conveyancing.  Is.  on 
a  sheet. 

Seaborne's  Law  of  Vendors  aixcL  Purchasers  of  Ileal  Pro- 
perty.     Sua  EdiCiuu.      Tuai  Oto.      K).'?.  6f/.  CiOUi. 

"  The  student  will  fmd  this  book  a  useful  introduction  to  a  di-y  and  difficult 
subject." — Law  Examination  Journal. 

Lewis's  Principles  of  Conveyancing-  Explained  and  Illus- 
trated by  Concise  Precedents.     8vo.     I8s.  cloth. 

"  Sir.  Lews  has  contributed  a  valuable  aid  to  the  Law  Student." — Laiv  Times. 

Barry's  Treatise  on  the  Practice  of  Conveyancing-.     8vo. 

18s.  cloth. 

"  The  treatise  is  the  production  of  a  person  of  great  merit." — Solicitors' 
Journal. 

Powell's  Principles  and  Practice  of  the  Law  of  Evidence. 

Fourth  Edition.  By  J.  Cutler,  B.A.,  and  E.  F.  Geiffix,  B.A., 
Barristers-at-Law.     In  8vo.     ISx.  cloth. 

Cutler  and  GrifEin's  Analysis  of  the  Indian   Penal  Code. 

8vo.     6s.  cloth. 

Cutler    on    Reporting'    Cases    for    the    Examinations    by 

Selected  Candidates  for  the  Civil  Service  of  India.     8vo.     Is.  sewed. 

H.    Ortolan's    History    of   the    Roman    Law,    translated 

into  English  {u-ith  the  Author''s  2}('>'»>issio}i),  and  Supplemented  by  a 
Chronometrical  Chart  of  Roman  History,  by  I.  T.  Peichaed  and 
D.  Nasmith,  Esqrs.,  Barristers-at-Law.     8vo.     28s.  cloth. 

Nasmith's  Institutes  of  English  Law.    4  vols.    Post  8vo. 

30s.  cloth. 
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